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THE TOBACCO TRUST DECISION, 





The country expected the Tobacco Trust 
decision to be rendered about as it has been 
rendered. An expectation of this kind, 
however, does not seem referable so much 
to inclusion of any such result within any 
legal principle announced in the Standard 
Oil case, as to a supposed disposition on 
the part of the Supreme Court there mani- 
fested. 

Justice Harlan, who claims to be the 
only follower of prior decision, would en- 
force a more drastic interpretation of the 
anti-trust act in the Tobacco case than his 
associates. Therefore there seems nothing 
in the announcement of “the rule-of-reason”’ 
doctrine which either the Standard Oil, or 
the Tobacco Trust would have feared. 

Indeed, these trusts were supposed to be 
contending for just this kind of construc- 
tion. But the court, conceding the conten- 
tion, has applied the argumentum ad hom- 
inem and told them, in effect, that they are 
such potent interferences with results aimed 
at by the anti-trust act, that they are fla- 
grant violators of its provisions. 

As to the latter trust, the court a qua is 
vested with large discretion for the giving 
of “effective force” to the decree of the 
Supreme Court, even to the extent of 
“recreating out of the elements now com- 
posing it (the Tobacco combination) a new 
condition which shall be honestly in har- 
mony with and not repugnant to the law.” 

We urged in 72 Cent. L. J. 376, that 
the only way of saving the “rule of reason” 
interpretation from being “pure dictum” 
was to give it effect in guiding the court 
below, in an administrative way, respecting 
the dissolution decree. Now it seems to 
us, that, if “the rule-of-reason” doctrine is 
not to be applied in the Standard Oil case, 
there is a difference between the two “rule- 
of-reason” decisions for which the facts in 





the cases to which they apply furnish no 
“rule-of-reason” basis. 

Indeed, we do not perceive how, under 
the Tobacco Trust case any federal court 
would ever render any decree in any case 
requiring any combination, that is so nox- 
ious a violator of the anti-trust act as to 
justify any interference with it, to stand 
disintegrated into its original elements. The 
doing of such’ a thing as that would seem 
to take on the complexion of confiscation, 
because all the anti-trust act contemplates, 
under the “rule-of-reason” principle, is 
correction. Therefore a decree should be 
to make a combination correct its evil ways 
—lop off the fungi or barnacles or the sore 
spots, that are contaminating its blood. 

In this sense, filing a bill to dissolve a 
combination in violation of the anti-trust 
act is like sending out a truant officer to 
bring infant trusts into a kindergarten, or 
possibly the sending out of a health officer 
to capture a leprous subject and rid him 
of an infection dangerous to the world 
of trade. Whether a federal court may 
more resemble a kindergarten or a san- 
atarium we do not know, but at all events 
its function is to make its pupil or its pa- 
tient good, under a cardinal rule that to 
spare the rod is to spoil the child. 

Under this kind of administration the 
federal courts enter a new field somewhat 
less severely judicial than that they have 
heretofore occupied. The judges ought to 
be wise men in all things pertaining to 
governmental economy. Their knowledge 
of trade relations and of the law of demand 
and supply, and even an expertness in fath- 
oming the intricacies of finance and stock . 
quotations would seem to come into requi- 
sition more than their erudition in law. 

Indeed, in the eye of the layman, the 
more a judge is a jurist under the familiar 
acceptation of the term, the less, presump- 
tively, would he be able to frame and 
judiciously enforce a correction decree un- 
der the anti-trust act. The world of trade 
might think that we do not want an “old 
fogy of a judge,’ who has given all his 
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days to the solving of questions of law, 
fumbling with a practical question of busi- 
ness. 

It may, however, be reasonably contend- 
ed, we think, that exactly this result is the 
final analysis of purely federal jurisdic- 
tion. The federal government is nothing 
With 
inherent reason and right it has no govern- 
mental concern. 


but an agency of sovereign states. 


Justice with it is a policy 
rather than a principle. The states repre- 
sent the people in their personal character 
and their courts are inherently courts of 
justice. The federal courts are such, es- 
sentially, only when they are possessed of 
cases, whose ordinary jurisdiction is else- 
where. They have played the role of a 
court of justice so often that they have 
ceased to recognize that they shine in bor- 
rowed plumage. 

Our most eminent court, however, has a 
dignity all its own as the conclusive ex- 
pounder of our Constitution, and this dig- 
nity gives a_ solemnity to everything 
If it had nothing to do but inter- 
pret federal statutes and direct such ad- 
ministrative steps, as it directs in the To- 
bacco trust case, it would look more like 
a bureau or a commission than a court. 

After all, however, the most startling 
thing to us about the two “‘rule-of-reason” 
decisions is that it is only when the legisla- 
tive bantling of 1890 is about to attain its 
majority that we begin to know what it 
was “begun for.” 


it does. 


It is true Justice Harlan says Justice 
Peckham and his associates told us several 
years ago. But the Chief Justice and his 
associates now say, that Justice Harlan and 
everybody else who agrees with him never 
rested under a greater delusion in their 
lives. 

As to that we wish to say that the Chief 
Justice seems to have been re-reading the 
trans-Missouri and joint traffic cases since 
he wrote the oil trust opinion. He makes 
an excerpt from the latter of five lines, 
which seem to us not to help him in saying 
the Standard Oil decision does not depart 





from any previous decision of the court. 

We in the 
Standard Oil decision that there is pos- 
sibly a departure and that whatever is said 
in prior decision in conflict with the Stand- 
ard Oil decision is disaffirmed. 

All that the excerpt from the traffic case 
shows is that a reasonable construction re- 
quires that the anti-trust act shall not em- 
brace contracts which may have, “indirectly 
interstate 


understood him to admit 


or remotely, some bearing on 
commerce and possibly restrain it.” 

Justice Harlan challenges the two “rule- 
of-reason” decisions, because by them, as 
we understand him, acts directly and im- 
mediately bearing on interstate commerce 
are permissible under the anti-trust act, if 
they do not unreasonably restrain trade. 
This was not so before. Is it now? 

It seems certain the Chief Justice is less 
in agreement with the trans-Missouri and 
joint traffic cases than is Justice Harlan, 
and one can but feel an admiration for the 
great ability of the Chief Justice in bring- 
ing to his way of thinking all of his associ- 
ates save the venerable jurist from Ken- 
tucky. But his fame on the bench wili be in 
no wise dimmed by his dissents in these 
cases. These will 
forceful challenges to every contention that 
there has been no departure from prior 
decision, and their soundness in this respect 
will, we believe, become more apparent in 
decisions hereafter to follow. 


dissents survive as 








NOTES OF IMPORTANT DECISIONS 





INFANCY—ESTOPPEL TO DISAFFIRM- 
ANCE BY MISREPRESENTATION OF AGE. 
—The Kentucky court follows in a recent case 
prior decision, that where an infant apparently 
of age falsely represents that he is, a sale of 
property by him for a fair consideration to one 
relying on the reputation presents an absolute 
bar to disaffirmance. Asher v. Bennett, 136 S. 
W. 879. 

We discussed this subject in annotation to 
Grauman Marx & Cline Co. v. Kriewitz, 70 
Cent. L. J. 461, decided by Wisconsin Supreme 
Court, which court held as does the Kentucky 
court. 
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As far as other courts have gone on this line 
is to hold that in disaffirmance after majority 
the former infant must restore to the extent 
of his ability with no abatement whatever ex- 
cept so far as such inability was affected dur- 
ing minority. See 70 Cent. L. J. 463, et seq., 
for cases to this effect. 

We can readily conceive that the time for 
disaffirmarce after majority might be tolled by 
use or retention of what remains of the con- 
sideration, but where there is contractual dis- 
ability during minority it is difficult to perceive 
how an infant can by fraud create in himself 
a capacity the law denies. 

Fraud by an infant may be a tort and, if by 
tort he obtains possession of property, an ac- 
tion would lie to deprive him of such posses- 
sion. 

But it is not alone by the infant’s fraud that 
this supposed contractual capacity is created. 
The misrepresentation must be relied on by 
the other party. This to our mind exhibits all 
the more the fallacy -f the position, that there 
is contractual capacity. How can the attitude 
of another invest an infant, or assist in invest- 
ing him, with a status that the statute says 
he does not enjoy? 

We may appreciate, that statute may limit 
disaffirmance through theory that misrepresen- 
tation shall negative incapacity, in certain in- 
stances, but when it does not do this, it 
smacks greatly of legislation for courts to do 
it. 








THE “UNREASONABLE” OBITER 
DICTA OF CHIEF JUSTICE 
WHITE IN THE STANDARD 
OIL CASE. 





The written opinion of Chief Justice 
White, of May 15, ror, in the Standard 
Oil case, is composed of twelve thousand 
words. The first four thousand and the 
last three thousand words, relate to the 
case. But the middle five thousand words 
are all devoted to an argument on a ques- 
tion whether the word “unreasonable” 
should be implied in the Sherman law so 
as to limit its prohibitions of restraint or of 
monopolization of inter-state or interna- 
tional trade or commerce, to such portions 
of such restraint or monopolization as may 
be “unreasonable.” That argument con- 





ducted the Chief Justice to the affirmative 
side of that question; and in reaching that 
result he made statements, the importance 
of which depends upon whether they are 
clothed with the sanctity of a judicial deci- 
sion of the Supreme Court of the United 
States, or are only the obiter dicta of the 
Chief Justice. 


The distinction between the decision of a 
court and the obiter dicta of a judge, is 
known to all lawyers; but as this mono- 
graph is intended also for laymen, it is suit- 
able to say that, a decision of a court, is its 
solution of a litigated controversy, and that 
an obiter dictum of a judge, is a statement 
of some idea upon which that solution does 
not depend, Any statement in a judicial 
opinion is therefore an obiter dictum, if it 
could be reversed without affecting the de- 
cision of the case. 


The opinion of Chief Justice White in 
the Standard Oil case, that the word “un- 
reasonable” should be implied before the 
word “restraint” and also before the word 
“monopolize,” in the Sherman Law, can be 
reversed without affecting the decision of 
that case: because that decision found the 
Standard Oil Company guilty of restraint 
of interstate commerce, and also guilty of 
monopolizing interstate commerce, even if 
such restraint and such monopolizing is 
limited by the word “unreasonable”; and 
because the removal of that limitation 
would not lessen the guilt of the Standard 
Oil Company, or logically lead to any 
change in the decision of the court. For 
these reasons, it is quite undeniable, that 
the decision of the Standard Oil case did 
not depend in the slightest degree upon the 
presence or absence of any such limitation 
upon the statutory word “restraint” or the 
statutory word “monopolize,” as Chief Jus- 
tice White, in his five thousand word argu- 
ment, sought to place upon those words; 
and for these reasons also, it follows that 
all those portions of his written opinion 
which appear to be intended to operate to 
thus limit those statutory words, are obiter 
dicta. 


* 
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The case of Carr v. United States,’ was 
decided by the Supreme Court in 1879, in 
an opinion delivered by Justice Bradley, 
without any dissent from any other justice. 
That opinion contained an obiter dictum 
which was repudiated by a decision of the 
Supreme Court, which was made four years 
afterward, in the case of the United States 
v. Lee. These two cases disclose the law 
relevant to obiter dicta so perfectly and so 
interestingly, that they ought to be generally 
understood. 

The Carr case was an action in equity, 
brought by the United States, in the United 
States Circuit Court for the District of 
California against Carr, to settle the ques- 
tion whether certain real estate in San 
Francisco, was the property of the United 
States, or was the property of Mr. Carr. 
The United States claimed that real estate, 
by virtue of its original appropriation for 
public use, by the military authorities of 
the Government in 1847, and also by virtue 
of a deed executed December 11, 1852, by 
the Mayor of San Francisco, under the au- 
thority of the Common Council of that city, 
the land having been “pueblo” land belong- 
ing to the municipality of San Francisco, 
prior to the American conquest of Califor- 
nia. Carr claimed title to the real estate 
in controversy, through a deed from Thom- 
as White, who had taken possession of the 
property in 1849, without having any paper 
title at that time; and also by virtue of an 
ordinance of the Common Council of San 
Francisco, of June 20, 1855, which relin- 
quished to ‘White and his grantees, what- 
ever title the city had to the property at 
that time. But as the city had no title to 
the property in 1855, having deeded it to the 
United States in 1852, it was apparerit that 
Mr. Carr had no meritorious case. 

In this situation of affairs, Mr. Carr 
sought to hold the property in controversy, 
by virtue of certain judgments which had 
been rendered in a California state court 
in 1865, in certain actions of ejectment, 
which had been brought in that court by 
parties in prjvity with him against Hastings 


(1) 98 U. S. 433. 
(2) 106 U. S. 196. 





and others, who held possession of the 
property as agents of the United States. 
Those agents were defended in those suits 
by the United States District Attorney for 
the District of California, on the ground 
that the United States was the real owner 
of the property. But the state court, hav- 
ing decided against the defendants on that 
question, rendered judgments in ejectment 
against the agents of the United States, and 
Mr. Carr invoked these judgments in the 
Federal Court as res judicata, and as estab- 
lishing the title in him. But the United 
States Circuit Court in California in the 
first instance, and the Supreme Court of 
the United States, on Carr’s appeal to that 
tribunal, decided that the judgments in the 
state court were not res judicata, because” 
the United States was not a party to the 
cases in which those judgments were ren- 
dered; and also decided that the action of 
the District Attorney, in defending the de- 
fendants, did not bind the United States to 
the results of the suits. These two points 
were all the points which were decided by 
the Supreme Court in the Carr case. 

But Justice Bradley inserted in the opin- 
ion which he rendered in that case, the fol- 
iowing obiter dictum: 

“In some cases (perhaps it was so in the 
present case), it might not be apparent un- 
til after suit brought, that the possession 
attempted to be assailed, was that of the 
government; but when this is made appar- 
ent by the pleadings, or the proofs, the jur- 
wise, the government could always be com- 
pelled to come into court, and litigate with 
private parties in defense of its property.” 

This obiter dictum of Justice Bradley 
plainly stated that courts do not have jur- 
isdiction to entertain actions of ejectment, 
brought to take away possession of real 
estate, from men who hold that possession 
as agents of the United States. The jus- 
tices of the Supreme Court who were on 
the bench when Justice Bradley delivered 
the opinion in the Carr case, were Chief 
Justice Waite, and Justices Clifford, 
Swayne, Miller, Field, Strong, Bradley and 
Harlan; Justice Hunt being absent by rea- 
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son of indisposition. It afterwards turned 
out that Justices Miller, Field and Harlan 
did not agree with the Bradley obiter dic- 
tum. Neither of those three justices dis- 
sented from the judgment of the court in 
the Carr case, because they agreed it was 
correct ; and neither of them dissented from 
the Bradley obiter dictum, because it is not 
customary for justices of the Supreme 
Court to dissent from obiter dicta inserted 
in opinions by other justices, except where 
they do not concur in the decision of the 
court. For this reason, the fact that seven 
justices did not take occasion to dissent 
from the obiter dicta of Chief Justice 
White in the Standard Oil case, does not 
prove that they concurred therein. 

The case of the United States v. Lee,’ 
was as follows: 

George Washington Parke Custis, the 
only stepson of George Washington, during 
his life, ownetl the Arlington estate on the 
Potomac river, opposite the city of Wash- 
ington. In his will, he devised that estate 
to his daughter, the wife of Robert E. Lee, 
for her life, and after her death to George 
Washington Parke Custis Lee, her son. 
When Virginia undertook to secede from 
the United States in April, 1861, the Lee 
family occupied that estate and lived in the 
Arlington mansion, which still stands in 
plain sight of the western terrace of the 
capitol. After Virginia took that action, 
Robert E. Lee resigned his commission in 
the United States Army, and went to Rich- 
mond and drew his sword in defense of his 
state. During the next four years, Mrs. 
Lee was where she belonged, which was at 
her husband’s side, away from her home 
and within the military lines of the Con- 
federacy. During that absence, the United 
States, acting through its Congress and 
other agents, unwittingly executed a plan 
to deprive Mrs. Lee of the Arlington estate. 

The execution of that plan commenced 
by an Act of Congress of June 17, 1862, 
entitled “An Act for the Collection of Di- 
rect Taxes in the Insurrectionary Districts 
within the United States,” which act was 

(3) 106 U.S. 196. 


amended on February 6, 1863. In pursu- 
ance of that act thus amended, certain citi- 
zens of the United States were appointed 
commissioners to execute it, in that portion 
of Virginia in which the Arlington estate 
was located. That execution was to con- 
sist in levying and collecting taxes upon the 
real estate in that portion of Virginia; and 
in default of payment of such taxes, then 
in selling the real estate upon which they 
were levied. Those commissioners prior to 
January 11, 1864, established, announced 
and uniformly followed a rule under which 
they refused to receive payment of taxes 
from anybody except the owners in person. 
Inasmuch as they were exercising their 
functions within the military lines of the 
Federal Army, and inasmuch as Mrs. Lee 
was with her husband, within the military 
lines of the Confederate Army, she could 
not go to the commissioners to personally 
pay the taxes due upon her estate. She 
therefore sent a Mr. Fendall, who appeared 
before the commissioners in due time as 
her agent, and who thereupon offered to 
pay the taxes, interests and costs which 
had accrued upon Mrs. Lee’s estate. But 
the commissioners refused to receive the 
money from Mr. Fendall, and told him that 
they would not take it from anybody but 
Mrs. Lee in person. Thereupon the com- — 
missioners sold the Arlington estate for 
non-payment of taxes; and that property 
was purchased at that sale by the United 
States, and the commissioners executed to 
the United States a certificate which pur- 
ported to convey the property to that great 
nation, Afterward, the Executive Depart- 
ment of the United States Government, 
took possession of the estate and devoted 
about two hundred acres of it to be the last 
resting-place of many thousand of Federal 
soldiers, as a national cemetery, which they 
committed to the custody of an agent, 
Frederick Kaufman; while committing the 
custody of nine hundred other acres of the 
estate to another agent, Richard P. Strong. 

The foregoing proceedings actually op- 





| erated to doprive Mrs. Lee of her property 
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throughout the remainder of her life; but 
after her death, her son George Washing- 
ton Parke Custis Lee, brought an action in 
ejectment against Kaufman and Strong in 
the Circuit Court of Alexandria County, 
Virginia, to recover possession of the Ar- 
lington estate from them, without making 
the United States a party to that suit. Soon 
after the declaration was filed, the case 
was removed into the Circuit Court of the 
United States for the Eastern District of 
Virginia, and was tried there before a 
judge and a jury. That trial resulted in a 
judgment that the tax title which the 
United States invoked, was void; because 
the commissioners had arbitrarily refused 
to receive the taxes from the agent of 
Mrs. Lee, and also because they had made 
their arbitrary rule to refuse to receive 
chose taxes, unless they were tendered by 
Vrs. Lee in person. That trial also result- 
ed in a judgment to the effect that the court 
had jurisdiction of the case, notwithstand- 
ing the fact that the defendants held pos- 
session only as agents of the United States. 
That judgment of the Circuit Court of the 
United States for the Eastern District of 
Virginia, was precisely contrary to the 
obiter dictum of Justice Bradley in the Carr 
case; and therefore the Attorney General 
of the United States took the case to the 
Supreme Court by means of two writs of 
error, one of which was prosecuted in the 
name of the United States and the other 
one of which was prosecuted in the names 
of Kaufman and Strong. 

When that case came to be decided by the 
Supreme Court, that tribunal had to choose 
between depriving Mr. Lee of eleven hun- 
dred acres of valuable land, and of the 
house which had been the home of his fath- 
er and his mother, or alternatively, repudi- 
ating the obiter dictum of Justice Bradley 
in the Carr case. The majority of the 
justices of that court decided to repudiate 
that obiter dictum, and in harmony with the 
whole of his long judicial life, Mr. Justice 
Harlan was one of that majority.‘ 


(4) That repudiation is expressed on - page 
217 of 106 United States reports. 





The Judgment of the Supreme Court in 
the Lee case, affirmed the judgment of 
ejectment against Kaufman and Strong 
from the Arlington estate, which had been 
rendered by the United States Circuit 
Court for the Eastern District of Virginia. 
That judgment authorized Mr. Lee to re- 
quire the United States to dig up the body 
of every Federal soldier which it had 
buried on the Lee estate, and to vacate for- 
ever the National Cemetery at Arlington. 
But he was a Virginian, and was a Lee, 
and was magnanimous; and because, and 
only because, he was magnanimous, those 
Federal soldiers are still sleeping in their 
Arlington graves. 

The case of the United States v. The 
Trans-Missouri Freight Association,> was 
argued in the Supreme Court in December, 
1896, and was decided in March, 1897. The 
decision of the court included five separate 
points of law, the second of which was as 
follows: 

Section 1, of the Sherman Law applies 
to all combinations in restraint of: inter- 
state or foreign trade or commerce, with- 
out exception or limitation; and the pro- 
hibitions of that section are not confined to 
“unreasonable” restraints of such trade or 
commerce. 

The case depended upon this point, for 
the court below had decided that Section 1 
of the Sherman Law was limited to “un- 
reasonable” restraint of inter-state or for- 
eign trade or commerce, and that the re- 
straint which the defendants had exercised 
upon interstate commerce, was not unrea- 
sonable. The decision of the Supreme 
Court assumed that the court below had 
been right on that point of fact; but that 
decision held that the court below was 
wrong on that point of law. What the 
Supreme Court decided on that point of 
law was stated by Justice Peckham in the 
following perfectly clear and positive lan- 
guage: 

“Tt is now, with much amplification of 
argument, urged that the statute, in de- 


(5) 166 U. S. 290. 
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claring illegal every combination in the 


form of trust or otherwise, or conspiracy in: 


restraint of trade or commerce, does not 
mean what the language used therein plain- 
ly imports, but that it only means to de- 
clare illegal any such contract which is in 
unreasonable restraint of trade, while leav- 
ing all others unaffected by the provisions 
of the act; that the common law meaning 
of the term “contract in restraint of trade” 
includes only such contracts as are in un- 
reasonable restraint of trade, and when 
that term is used in the federal statute, is 
not intended to include all contracts in 
restraint of trade, but only those which are 
in unreasonable restraint thereof. The 
term is not of such limited signification.” 

Chief Justice White was then an asso- 
ciate justice of the Supreme Court, and 
he wrote and filed a dissenting opinion of 
more than ten thousand words, which is 
printed on pages 343 to 374 inclusive, of 
166 U. S., and in which he took the ground 
that the decision of the court was wrong, 
because the restraint of trade or commerce 
which is prohibited by Section 1 of the 
Sherman Law, ought to be limited by im- 
plication, to unreasonable restraint. The 
argument with which he supported that 
contention in his dissenting opinion in the 
Trans-Missouri case, is much longer, and 
much more complete and much less uncon- 
vincing, than his five thousand word obiter 
dictum in the Standard Oil case. But the 
two writings have the same import, which 
is that the prohibitions of the Sherman 
Law ought to be limited by implication to 
unreasonable violations of those prohibi- 
tions. 

The case of the United States v. The 
Joint Traffic Association,® was argued. in 
the Supreme Court in February, 1898, and 
was decided in that tribunal after eight 
months of deliberation, on October 24, 
1898. That case involved the same ques- 
tion of the implication of the word “unrea- 
sonable” before the word “restraint” in the 
Sherman law, that had been involved, and 
decided in the negative in the Trans-Mis- 

(6) 171 U.S. 505. 





souri case. But the counsel for the de- 
fendants asked the court to reconsider that 
question, and to reverse the Trans-Missouri 
decision thereon ; because in their judgment 
that decision was wrong. When attending 
to this request, in the course of his delivery 
of the opinion of the court in response 
thereto, Justice Peckham wrote the follow- 
ing paragraphs: 

“The learned counsel while making this 
application, frankly confess that the argu- 
ment in opposition to the decision in the 
case above named, has been so fully, so 
clearly and so forcibly presented in the dis- 
senting opinion of Mr. Justice White, that 
it is hardly possible to add to it, nor is it 
necessary to repeat it.” 

“While an erroneous decision might be 
in some cases properly reconsidered and 
overruled, yet it is clear that the first neces- 
sity is to convince the court that the deci- 
sion was erroneous. It is scarcely to be 
assumed that such a result could be se- 
cured by the presentation for a third time, 
of the same arguments, which have been 
twice before unsuccessfully urged upon the 
attention of the court.” 

“We have listened to them now, because 
the eminence of the counsel engaged, their 
earnestness and zeal, their evident belief in 
the correctness of their position, and, most 
important of all, the very grave nature of 
the questions argued, called upon the court 
to again give to those arguments strict and 
respectful attention. It is not a matter for 
surprise that we still are unable to see the 
error alleged to exist in our former deci- 
sion, or to change our opinion regarding 
the questions therein involved.” 

For these reasons, the Supreme Court 
reaffirmed, in the Joint Traffic case the de- 
cision of the Trans-Missouri case, and 
again expressly decided that the word “un- 
reasonable” is not implied in the Sherman 
law, as a limitation on the statutory word 
“restraint.” 

But Justice White again dissented from 
that decision in 1898. 

The question of the presence or absence 
of the “unreasonable” limitation upon the 
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word “restraint” in Section 1 of the Sher- 
man Law, having been decided by the Su- 
preme Court, in 1897, in favor of the ab- 
sence of that limitation, and that decision 
having been reaffirmed by that tribunal in 
1898, it was always treated by everybody 
as settled, until Chief Justice White deliv- 
ered his obiter dicta in the Standard O%! 
case on May 15, 1911. That case was ar- 
gued in the Supreme Court on January 12, 
13, 16 and 17, 1911, by Attorney General 
Wickersham and Frank D. Kellogg for the 
United States; and by John G. Milburn, 
David T. Watson and John G. Johnson for 
the Standard Oil Company. None of those 
five arguments contained any mention of 
any question of the presence or absence of 
the “unreasonable” limitation upon the stat- 
utory word “restraint” in the Sherman 
Law; and no such question was mentioned 
by Chief Justice White or any other occu- 
pant of the bench during any of those five 
arguments. 


The case of the United States v. The 
American Tobacco Company and others, 
was argued during January 6, 9, I0, IT 
and 12, 1911, by Attorney General Wicker- 
sham and Mr. James C. McReynolds for 
the government; and by Mr. DeLancey 
Nicoll, Mr. Junius Parker, Mr. Sol. M. 
Stroock, Mr. William B. Hornblower and 
Mr. John G, Johnson for the defendants. 
None of those seven Tobacco case argu- 
ments contained any mention of any ques- 
tion, whether the statutory word “re- 
straint” in the Sherman Law, is impliedly 
limited by the word “unreasonable.” And 
nothing was said from the bench on any 
such subject ; except once on Monday, Jan- 
uary 9, when Chief Justice White persist- 
ently cross-examined Mr. McReynolds for 
the avowed purpose of obtaining from him 
some abstract definition of the prohibitions 
prescribed by the Sherman Law. In re- 
sponse to this cross-examination, Mr. Mc- 
Reynolds declined to attempt to furnish 
any such abstract definition, and he sup- 
ported his rgfusal by saying that the Amer- 
ican Tobacco Company was clearly guilty 
of violating the Sherman Law on any con- 





struction of that statute, and that, such 
being the case, the court would make a 
great mistake if it undertook to insert in 
its decision of the case, any abstract defini- 
tion of the scope of that statute. 


Shortly before the Standard Oil case was 
argued in January, 1911, counsel for the 
defendants filed in that case, a printed book 
of 351 pages, which is entitled, “Revised 
Brief on the Law on Part of Appellants, on 
Re-Argument.” Pages 244 to 252, inclu- 
sive of that book are devoted to a discus- 
sion under the heading, “Analysis of the 
Sherman Act.” The first paragraph of 
that discussion is as follows: 


“The Sherman Act, in its first section, 
is directed to the contract, the combination, 
the conspiracy in restraint of trade or com- 
merce among the several states. It is every 
contract, every combination, whatever may 
be its form, and every conspiracy in re- 
straint of commerce. The Act does not 
denounce the contract or the combination 
or the trust. All may legally exist. It is 
only when either is used in restraint of 
interstate trade that it becomes unlawful.” 

This paragraph constituted complete 
abandonment by the Standard Oil Com- 
pany, of the ancient claim that the word 
“unreasonable” belongs by implication be- 
fore the word “restraint” in the Sherman 
Law. And though this revised brief re- 
peatedly cites the Trans-Missouri case and 
the Joint Traffic case, it does not controvert 
those cases, nor ask that they be reconsid- 
ered, nor present any argument purporting 
to show that they were in any respect er- 
roneous. 


The brief and argument for the defen- 
dants, in the Supreme Court in the Amer- 
ican Tobacco case, is a printed book of 278 
pages, signed by John G. Johnson, Wm. J. 
Wallace, W. W. Fuller, DeLancey Nicoll 
and Junius Parker, counsel for the defen- 
dants. Pages 146 to 274 inclusive of that 
book, are devoted to a discussion of the 
law involved in the case. The first state- 
ment in that discussion is printed in very 
large type, and is as follows: 
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“Tt is immaterial in this litigation wheth- 
er the common law as it prevailed in the 
United States before the passage of the 
Sherman Anti-Trust Law, would or would 
not condemn the acts of these defendants.” 

This statement if true, entirely vitiates 
the obiter dicta of Chief Justice White in 
the Standard Oil case; because those obiter 
dicta are based upon his contention that the 
common law, as it prevailed in the United 
States before the passage of the Sherman 
Law, was material to-the construction of 
the Sherman Law, in that it was what 
necessitated the limitation of its statutory 
word “restraint” by the implied word “un- 
reasonable.” 

Moreover this American Tobacco brief 
is elsewhere destitute of any suggestion 
that the word “unreasonable” ought to be 
implied in the Sherman Law as a limita- 
tion upon the word “restraint,” or as a 
limitation upon the word “monopolize,” or 
as any other limitation. 

The seven lawyers who presented oral 
arguments on behalf of the defendants in 
the Standard Oil case, and the American 
Tobacco case, and who signed the briefs 
which were presented to that tribunal on 
that side of those cases, were all able men; 
and all of them knew, as well as they knew 
their alphabet, that the Supreme Court had 
decided, in the Trans-Missouri case and in 
the Joint Traffic case, that the word “un- 
reasonable” can not be inserted by implica- 
tion, to limit the word “restraint” in the 
Sherman Law. And none of them pre- 
sumed, either in their oral arguments or 
their briefs, to controvert those decisions. 
or to ask the Supreme Court to reconsider 
them, or to reverse them. 

The truth is, that the “unreasonable” 
obiter dicta of Chief Justice White in the 
Standard Oil case has no foundation what- 
ever, except in the dissenting opinion which 
he himself originated and inserted in the 
report of the Trans-Missouri case in 1897. 
It would be easy to analyze his Standard 
Oil obiter dicta and to point out their er- 
rors of statement and argument, when con- 
sidered as comprising an essay upon the 





subject to which they relate. But such a 
work is not germane to the present review ; 
for the purpose of the present review is 
to show that that five thousand word writ- 
ing, whether it be abstractly logical or il- 
logical, is not representative of any law, 
and is not entitled to be so regarded by 
any court. 


All the federal judges are bound by their 
oath of office to hereafter conform their 
decisions to what the Supreme Court de- 
cided in the Trans-Missouri case and the 
Joint Traffic case; although in so doing, 
they must decline to be governed by the 
obiter dicta of Chief Justice White in the 
Standard Oil case. For each of the judges 
of the Supreme Court, and each of the 
circuit judges and district judges of the 
United States, when he assumed the jur- 
isdiction and duties of his office, took the 
following oath: 


“I do solemnly swear that I will admin- 
ister justice without respect to persons, and 
do equal right to the poor and to the rich, 
and that I will faithfully and impartially 
discharge and perform all the duties in- 
cumbent on me as judge (or justice) ac- 
cording to the best of my abilities and un- 
derstanding, agreeable to the Constitution 
and laws of the United States; so help me 
God.” 


Now it is one of the laws of the United 
States that the decisions of the Supreme 
Court of the United States on questions 
of law, are binding on all the Federal 
judges in all cases. This law of the United 
States is not recorded in any statute, and 
it has never been announced in any decision 
of the United States Supreme Court. But 
it is a law nevertheless, as will be seen to 
result from the following considerations: 

We inherited the English law with the 
English language and literature, and the 
blood that flowed in the veins of our an- 
cestors, Many parts of the English law 
were derived from the Roman law. For 
the common law of England, though it 
originated in the forest of north Germany, 
and was carried into England across the 
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North Sea by the Germanic tribes who con- 
quered and absorbed the ancient Britons, 
it was afterward extensively enriched and 
increased by parts of the Roman law, which 
went through France and through Nor- 
mandy into England, across the English 
Channel with ‘William the Conquerer and 
his Plantagenet successors. 

The idea that a judicial decision in one 
case might establish a point of law to gov- 
ern another case was not in ancient Ger- 
manic law, and does not reside in modern 
German jurisprudence. Thus the Prussian 
code which was promulgated by Frederick 
the Great to be a redaction of the Gemein- 
es Recht, or common law of Germany, ex- 
pressly prohibited the Prussian courts from 
being governed by judicial precedents. 
And in all the systems of jurisprudence 
which now prevail on the continent of Eu- 
rope, the decision of one case has no bind- 
ing force in any other court, or even in 
the same court, between new parties. But 
that is not the law of England or of the 
United States. In those two great English- 
speaking nations, the binding force of ju- 
dicial decisions is prevalent, and was devel- 
oped as follows, from the Roman law: 

The Emperor Justinian in the sixth cen- 
tury of our era, united in his official func- 
tions, the supreme legislative, the supreme 
judicial, and the supreme executive de- 
partment of the government of the Roman 
Empire. When exercising his legislative 
powers, he prescribed the character and 
scope of his judicial powers in the follow- 
ing law: 

“Whenever the Emperor has judicially 
considered a case, and announced a deci- 
sion to the parties who have appeared in 
the controversy, let all judges, without ex- 
ception, within the imperial jurisdiction, 
know that this is the law, not only for the 
individual case in which it was rendered, 
but also in all like cases.” Codex repetitae 
pralectionis, Liber I, Title XIV, 12. 

This Justinian rule, relevant to the bind- 
ing force of supreme judicial decisions, 
was finally adpoted in England during the 
time of the Plantagenet kings, and as early 
as the reign of Edward III, in the four- 





teenth century. And Blackstone, in his 
Commentaries on the Laws of England, 
written four centuries later, stated that the 
House of Peers was then the Supreme 
Court of ‘judicature in the kingdom and 
that every subordinate tribunal must con- 
form to the determinations of that court, 
“the law reposing an entire confidence in 
all of the noble persons who compose it, 
that they will make themselves masters of 
those questions upon which they undertake 
to decide; since upon their decisions all 


property must finally depend.” Blackstone’s 


Commentaries, Vol. III, Chapter IV, Sec- 
tion X, 


It was this constitution of the Supreme 
Court of judicature in the United King- 
dom of Great Britain, that was in existence 
at the time of the separation of the thirteen 
American colonies from the mother coun- 
try, and at the time of our constitutional 
convention of 1787. That convention, the 
members of which must have been well ac- 
quainted with this point in the laws of 
Great Britain, inserted in the Constitution 
which it framed the following provision: 
“The judicial Power of the United States 
shall be vested in one Supreme Court and 
in such inferior courts as the Congress may 
from time to time ordain and establish.” 
Article III, Section 1. 


The use by the constitutional convention 
of the same words, “Supreme Court,” 
which were used in the then extant and 
well known Commentaries of Blackstone, 
to designate the House of Peers, clearly 
implies that the members of the constitu- 
tional convention intended those words to 
have the same meaning relevant to the 
judicial department of the government of 
the United States, that they were well 
known to have, relevant to the judicial de- 
partment of the government of the United 
Kingdom. And that meaning expressly in- 
cluded the statement that every subordinate 
tribunal must conform its decisions, to the 
decisions of the House of Peers. Thus, 
the presence in Section 1, of Article III, of 
the Constitution of the words “one Su- 
preme Court” in connection with the words 
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“inferior courts,” plainly implies that the 
framers of the Constitution meant to pro- 
vide that the decisions of the Supreme 
Court on questions of law, should be bind- 
ing on the inferior courts which Congress 
was authorized, by that section, to estab- 
lish. 

When hereafter, the circuit and district 
judges of the United States make decisions 
in litigated Sherman law cases, and make 
those decisions conform to the decisions 
of the Supreme Court in the Trans-Mis- 
souri case and the Joint Traffic case, those 
federal judges will be conforming also to 
the judicial opinions of most of their own 
brethren, who have heretofore adjudicated 
similar cases. 

For example, Circuit Judge Taft, in the 
case of the United States v. The Addyston 


Pipe & Steel Co.,’ in delivering the opin-. 


ion of himself and of Justice Harlan and 
Judge Lurton, expressly stated that it had 
been held by the Supreme Court of the 
United States in the Trans-Missouri case. 
that contracts in restraint of interstate 
transportation were within the Sherman 
Law, whether the restraints would be re- 
garded as “reasonable” at common law or 
not: 

The defendants in that case contended 
that they had exercised no restraint of 
except upon each 
other, and that the restraint which they had 
thus exercised, was reasonable, because, 
without it, each of the defendants would 
be subjected to a ruinous competition by 
some or all of the other members of the 
combination, and because that restraint did 
not exceed either in scope or stringency, 
what was necessary to enable the defen- 
dants to obtain prices for their cast iron 
pipe, which was fair and reasonable to 
themselves and to the public. 

Judge Taft met this contention by say- 
ing, for Justice Harlan and Judge Lurton 
and himself, that “We can have no doubt 
that the association of the defendants, how- 
ever reasonable the prices they fixed, how- 
ever great the competition they had to 


trade or commerce, 


(7) 85 Fed. Rep. 278. 





encounter, and however great the neces- 
sity for curbing themselves by joint agree- 
ment from committing financial suicide, by 
ill advised competition, was void at com- 
mon law because in restraint of trade, and 
tending to a monopoly.”* And Judge Taft 
also said, on behalf of Justice Harlan and 
Judge Lurton, as well as for himself, that 
“it is certain that if the contract of associa- 
tion which bound the defendants, was void 
and unenforceable at common law because 
in restraint of trade, it is within the inhibi- 
tion of the statute, if the trade it restrained 
was interstate.® 

For another example, Judge Day, when 
he was one of the circuit judges for the 
Sixth Circuit, and when he was delivering 
the unanimous opinion of himself and 
Judges Lurton and Severens, relevant to 
the Sherman law, in the case of the Chesa- 
peake & Ohio Fuel Company.v. The United - 
States,’° inserted the following clear, com- 
prehensive and conclusive paragraph: 

“Is the contract in restraint of trade, 
within the meaning of the law? As we 
understand the decisions of the Supreme 
Court of the United States, the construc- 
tion of the statute is no longer an open 
question. At the common law, contracts 
were invalid when in unreasonable restraint 
of trade, and were not enforced by the 
courts. See opinion of this court, per 
Taft, Circuit Judge in U. S. v. Addyston 
Pipe & Steel Co., 29 C. C. A. 141, 85 Fed. 
Rep., 271-279, 46 L. R. A. 122. By the 
Constitution of the United States, Congress 
is given plenary power to regulate com- 
merce between the states and with foreign 
nations. In the exercise of this power, © 
Congress may prevent interference by the 
states with the freedom of interstate com- 
merce, and may likewise prohibit individ- 
uals, by contract or otherwise, from imped- 
ing the free and untrammeled flow of such 
trade. In the exercise of this right, Con- 
gress has seen fit to prohibit all contracts 

(8) 85 Fed. Rep 291, lines 17 to 11 from the 
bottom. 

(9) 85 Fed. Rep. 278, 


first two lines of page 79. 
(10) 115 Fed. Rep. 617. 


last three lines, and 
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in restraint of trade. It has not left to 
the courts the consideration of the question 
whether such restraint is reasonable or un- 
reasonable, or whether the contract would 
have been illegal at the common law or not. 
The act leaves for consideration by judicial 
authority no question of this character, but 
all contracts and combinations are declared 
illegal, if in restraint of trade or commerce 
among the states.’ 

This review of the obiter dicta in the 
Standard Oil case has thus far treated that 
writing as representing the opinion of 
Chief Justice White only. But the writing 
itself implies that its views were also held 
on May 15, 1911, by a majority of the men 
who were then justices of the Supreme 
Court. Those views were immediately and 
emphatically repudiated from the bench, by 
Justice Harlan, and they were totally in- 
consistent with what had been adjudicated 
in the plainest terms by Justices Day and 
Lurton when delivering opinions of the 
Circuit Court of Appeals for the Sixth 
Circuit in Cincinnati. It is hardly possible 
that either of those two old and experienced 
jurists had really reversed their former 
opinions, particularly as nothing had been 
said or printed by counsel in the Standard 
Oil case, having the slightest tendency to 
induce sucha reversal. For these reasons, 
the most that can be itferee? in favor of 
the hypothesis that the obiter dicta of 
Chief Justice White was representative of 
the opinion of the majority of the justices 
of the Supreme Court, on May 15, 1911, is 
that it was representative of the opinion 
of the Chief Justice and of Justices 
Holmes, McKenna, Hughes, Van Devanter, 
and Lamar. But this number of possible 
concurrers must be still further reduced by 
reference to the fact that Justice Holmes 
in the dissenting opinion which he deliv- 
ered in the Northern Securities case, in 
speaking of the Trans-Missouri case and 
the Joint Traffic case, said: “I accept those 


(11) Citing: U. S. v. Trans-Missouri Freight 
Ass’n., 166 U. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 
1007; U. S. v. foint Traffic Ass’n., 171 U. S. 505, 
19 Sup. Ct. 25, 43 L. Ed. 259; Addyston Pipe & 
Steel Co. v. U. S., 175 U. S. 211, 20 Sup. Ct. 96, 
44 L. Ed. 136. 





decisions absolutely, not only as binding 
upon me, but as decisions which I have 
no desire to criticise or abridge.’’”” 

This reduction leaves Justices McKenna, 
Hughes, Van Devanter and Lamar, as the 
only associate justices of the Supreme 
Court, who could on May 15, 1911, endorse 
the obiter dicta of Chief Justice White in 
the Standard Oil case, without utter self- 
stultification. This fact justifies the infer- 
ence that those four associate justices at 
the most, were the only ones who con- 
curred on that day in that deliverance. 

But even if those obiter dicta did on that 
day represent the opinions of a majority of 
the nine justices of the Supreme Court, in- 
stead of the opinion of Chief Justice White 
only, that fact does not impart any legal 
significance thereto. For, as is explained 
in an earlier part of this review, the obiter 
dictum of Justice Bradley in the Carr case, 
appeared to represent the opinions of all 
of the justices who participated in hearing 
that case; but nevertheless, it was repudi- 
ated three or four years later by the Su- 
preme Court in the Lee case, as having no 
binding force, and as being inherently 
wrong. 

Many imperfectly instructed citizens of 
the United States suppose that the Supreme 
Court of the United States has power to 
rarica nets of Congress Fy sich additions, 
‘imirutiots and other changes, as the court 
thinks proper to make. For this reason, 
many thousands of men who are engaged 
in managing corporations, were waiting 
more than a year prior to May 15, IgII, 
for the expected decision in the Supreme 
Court in the Standard Oil case; on the 
theory that nobody could know the pur- 
port of the Sherman Law, until after the 
Supreme Court had decided that case; and 
that thereupon the Sherman Law would 
have whatever significance or insignificance 
the decision of the Standard Oil case might 
impart to it. The next morning after that 
decision was rendered, those men, with re- 
markable unanimity, disregarded the deci- 
sion itself as negligible, and concentrated 
their attention upon the obiter dicta of 


(12) 193 U. S. 405, lines 6 to 4 frdm bottom. 
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Chief Justice White. Reading those obiter 
dicta, or at least reading the published ex- 
tracts therefrom, with avidity, they prompt- 
ly concluded that they amounted to a 
judicial decision, and that that judicial 
decision constituted such a radical amend- 
ment of the Sherman Law as to deprive it 
of all force, except as against a few of 
the most utterly flagrant restraints of in- 
terstate or international trade or commerce 
which have heretofore been perpetrated. 


All students of the Constitution of the 
United States know that the judicial pow- 
er of the United States, is limited to decid- 
ing litigated cases; and that according ‘to 
that Constitution, all those decisions must 
be made in conformity to the enacted laws 
of the country. Those enacted laws com- 
prise the Constitution of the United States, 
and the statutes and treaties which have 
been made in conformity to the Constitu- 
tion. Where any party in any litigated 
case claims that a particular statute or 
treaty is out of conformity to the Constitu- 
tion, the Supreme Court has jurisdiction 
to decide that question; and its decision is 
binding on everybody. No other court in 
the world ever had such a power as that. 
But where, as in the Standard Oil case, no 
party claims that the statute upon which it 
is based is unconstitutional, and where 
there is no such question involved in the 
litigation ; the Supreme Court has no power 
to change that statute, in any way what- 
ever. If that court should undertake to 
accomplish such a change, by a judicial de- 
cision ; it would be competent for the Con- 
gress to instantly enact a statute to change 
it back again. When the Chief Justice of 
that court, or any associate justice, speak- 
ing for himself alone, or for a majority of 
the justices or even for all of them, pre- 
sumes to promulgate, as if it were the law, 
an obiter dictum, on any point not involved 
in the case in which it is promulgated; 
then it is competent for the Congress to 
instantly repudiate that obiter dictum, and 
thus prevent it from misleading the people. 

ALBERT H. WALKER. 

New York City. 





THE PRIMITIVE MALAY MARRIAGE 
LAW. 





In the evolution of the human marital status 
institutional writers! distinguish three stages, 
(1) wife capture, (2) purchase, and (3) mutual 
assent. These several stages while normally 
sequent may, nevertheless, be contemporan- 
eous, not only as between peoples of different 
culture states, but even among the same peo- 
ple. Among the Moros of Mindanao, e. g., the 
first stage survives, but our earliest glimpse 
of most Malay tribes, at least in the Philip 
pines, finds them in the second stage. 

Not to mention the Negritos2? and _ their 
cousins, the Bataks of Palawan, with both of 
whom outright purchase of the wife appears 
to be the rule, and who, though not Malay, 
have not improbably been influenced by the 
customs of their earliest neighbors; the Tag- 
banuas Apurahuanos, a highly primitive Ma- 
lay tribe of central Palawan, appear to be 
still in the purchase marriage epoch. As de 
scribed by an observer who spent years on the 
island, the family of a suitor “according to its 
circumstances, will send to the family of the 
chosen one a ring of gold, silver, or copper, 
an unmistakable sign that tne family begs 
the hand of the woman,’ and the fathers of 
the two will later “unanimously decide the 
conditions of the wedding and the quantity of 
the ‘bandi’ which the family of the bride de- 
sires.”4 “Bandi” appears to be a general 
term for compensation, and we have, in the 
transaction thus described, all the essential 
preliminaries of the purchase marriage. 

THE TAGALOGS. 


Our earliest detailed information regarding’ 
the customs of this most conspicuous of the 
Malay tribes in Luzon, if not in the entire ar- 
chipelago, is found in the Relacion of Fr. Juan 
Vilasencia which appeared in 1589. In his de 
scription of their marriage customs the fol- 
lowing passages occur: 

“ ‘Dowries’ are given by the men to the wo 
men’s parents. If the latter are living, they 
enjoy the use of it. At their death, provided 
the dowry has not been consumed, it is di- 
vided like the rest of the estate, equally 

(1) Howard, Matrimonial Institutions. 

(2) My authority as to the Negritos is Mr. 
W. Huse Chapman of the Bureau of Educa- 
tion, who was at one time stationed among 
those of the Pampangan hills and knows their 
customs from personal observation. Cf. Reed, 
The Negritos of Zambales. ° 

(3) Venturello,-Manners and Customs of the 
Palawan Tribes, Smithsonian Miscellaneous 
Collections, vol. 48, pt. 4, pp. 548-9. 

(4) Ibid., 529. 
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among the children, except in case the father 
should care to bestow something additionl up- 
on the daughter. If the wife, at the time of 
her marriage, has neither father, mother, nor 
grandparents, she enjoys her dowry—whichk, 
in such a case, belongs to no other relative 
or child.’ 

“In the matter of marriage dowries which 
fathers bestow upon their sons when they are 
about to be married, and half of which is 
given immediately, even when they are only 
children, there is a great deal more com- 
plexity. There is a fine stipulated in the 
contract, that he who violates it shall pay a 
certain sum which varies according to the 
practice of the village and the affluence of 
the individual. The fine was heaviest if, upon 
the death of the parents, the son or daughter 
should be unwilling to marry because it had 
been-arranged by his or her parents. In this 
case the dowry which the parents had re- 
ceived was returned and nothing more. But, 
if the parents were living, they paid the 
fine, because it was assumed that it had been 
their design to separate the children.’’5 

Fr. Plasencia doubtless viewed these cus- 
toms in the light of those with which he was 
familiar at home and applied what he consid- 
ered corresponding terms; but it seems clear 
that what he calls “dowry” was merely the 
consideration for the bride and that the pur- 
chase marriage was in full vogue among the 
Tagologs of his day. 

Other Tribes.—Another early observer of 
Malay customs in the Philippines, even be- 
fore Plasencia, was Loarca, who wrote in 1582. 
Speaking of the “intados” (Bisayans) he, too, 
mentions the “dowry,” 
“earnest-money,” and which he says among 
the chiefs is generally “one hundred taes in 
gold, slaves and jewels’® and which he else- 
where sa;s7 belongs to the father of the bride 
until children are born to the wedded pair. He 
also mentions the “dowry” as in vogue among 
the Moors and says that it is forfeited by the 
groom’s wrongful repudiation of the marriage 
and that the wife, upon leaving the husband, 
must return the “dowry” and, if he have com- 
mitted adultery, double the amount.s 

Paying the Price in Labor.—The custom 
of a suitor serving the parents of his 
intended bride for a period more or less 
long before marriage is very ancient and 


(5) Plasencia Relacion, translated 
printed in Blair & Robertson’s 
Islands, VII, p. 173 et gea. 

(6) Loarca, Relacion, Ibid., V, p. 141 et seq. 

(7) Ibid. 

(8) Ibid. 


and re- 
Philippine 


which he also calls ! 





widespread. We are all familiar with the 
story Of how Jacob served Laban for fourteen 
years in order to claim the hand of Rachel.® 
This, like other tales of the Old Testament, 
probably presents a very faithful picture of 
early Hebrew customs and typifies those in 
vogue among other primitive peoples. Curi- 
ously enough, we find this archaic practice 
persisting in the Philippines!® up to the pres- 
ent day and prevailing before our eyes. It is 
reported, not only among the non-Christian 
Igorots of Bontoc,11 and Nueva Vizcaya,12 but 
also among the Tagalogs,13 the Panginanes,14 
and the Bisayans of Bohol'!5 and Yeyte.1¢6 Furth- 
er investigation would probably reveal it in 
many other quarters, and it appears to be the 
survival of what was once a nearly, if not 
quite, universal custom. It appears not to be 
in vogue now among the Benguet Igorots.17 
Polygyny.—That polygyny was in vogue 
among the primitive Malay appears’ to 
be certain. While Plasencia in writing 
of the Tagalogs does not refer to po- 
lygyny by name, he speaks of the “in- 
aasava” or plural wives,18 and several of his 
passages indicate the existence of polygynous 
relations. The Moros of Mindanao and the 
Sulu group!® still practice polygyny as do like- 
wise the Tagbanuas Apurahuanos of Palawan,?° 
the Bataks of the same island,21 and the Ne- 


(9) Genesis, XXIX, 16-20, 30. 

(10) “The bridegroom was also required to 
work for the parents of the bride during sev- 
eral years after marriage. He must assist 
them at seed time and harvest, and on other 
occasions. Many laws were made by the 
Spaniards to stop this practice, but it lasted 
long after they came.” Jernigan, History of 
the Philippines (1904), p. 16. 

(11) Jenks, The Bontoc Igorot, p. 68. 

(12) Reported by the late Governor Knight. 

(13) Sawyer, Inhabitants of the Philippine 
Islands (1900), pp. 218, 219. 

(14) Reported by an American resident of 
the province of Pangasinan. 

(15) Reported by Mr. H. L. 
Division Superintendent. 

(16) While the writer was presiding judge 
of the 12th judicial district two cases came be- 
fore him in the Court of First Instance for the 
province of Leyte, where disappointed suitors 
were seeking to recover the value of services 
rendered fathers of their intended brides. 

(17) According to Mr. Claude R. Moss of 
the Bureau of Education. 

(18) Relacion, Blair & Robertson’s Philip- 
pine Islands, VII, p. 173 et seq. 

(19) Islam has here preserved a 
which was in vogue long before. 

(20) Venturello, Manners and Customs of the 
Palawan Tribes, Smithsonian Misc. Coll. 48, 
pt. 4. pp. 518, 530. 

(21) Ibid., p. 549; 
Palawan, p. 184. 


Noble, formerly 
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gritos.22 Among the Igorots, at least those of 
Bontoc and Benguet, the practice appears to 
have fallen into disuse, although a closer 
knowledge of their past would probably re- 
veal it, and it is reported23 from Benguet that 
a system of progressive polyandry prevails, to 
a limited extent, among the Igorots of that 
region. 

Polyandry is practiced among the Bataks of 
Palawan24 and they are said to be the only 
people, except the Tibetans, where it is in 
full vogue. 

The general existence of polygyny at so late 
a period not improbably accounts for the still 


widely prevalent “querida’ system in the 
Philippines. 

Prohibited Marriage—In one respect this 
primitive Malay marriage law is more 
strict than that of even the most ,civ- 
ilized nations. Marriages between near 
relatives are generally prohibited| and at 


least among the Igorots25 and among the Tag- 
banuas Apurahuanos of Palawan2é this is so 
extended as to include first cousins. With the 
last named tribe incest—i. e., the non-obser- 
vance of these restrictions—‘“is the most seri- 
ous of all crimes and merits the severest pun- 
ishment.”’27 

Celebration of the Marriage—As among 


most primitive people, the Malay mar- 
riage is not usually complete without a 
ceremony. Such a conception as the “com- 


mon law marriage” belongs to a much later 
stage and is, in fact, not recognized under 
any system of law prevailing in the Philip- 
pines. Among the Bontoc Igorots the cere- 
mony consists in the bride and groom eating 
rice together?’ much after the manner of the 
Roman “confarreatio. The Tagbanua mar 
riage is thus described by Venturello,29 who 

(22 Polygynous families among the Negri- 
tos have been pointed out to the writer by 
Mr. W. Huse Chapman. Cf. Reed, The Negritos 
of Zambales. 

(23) By Dr. C. M. Morgan, Superintendent of 
the Government Stock Farm at Trinidad. 

(24) Miller, The Bataks of Palawan. cf. 


Venturello, Smithsonian Misc. Coll., 48, pt. 4, 
p. 522. 
(25) Jenks, The Bontoc Igorot, p. 68. Mr. 


Moss in reporting for Benguet says: “Marriage 
is prohibited between ascendants, descendants, 
uncles and aunts with nieces and nephews. 
While marriage between first cousins is dis- 
countenanced, there is no inflexible custom 
against. One of the most influential men of 
Buguias, ‘Tostos’ is married to his first cousin.” 

(26) Venturello, Smithsonian Misc. Coll., 48, 
pt. 4, p. 520. 

(27) Ibid., pp. 520, 521. 

(28) Jenks, The Bontoc Igorot, p. 68. 

(29) Smithsonian Misc. Coll. 48, pt. 4, Pp. 
529, 530. 





further says®° that the same is also in vogue 
among the Bataks (probably borrowed): 

“When the wedding day has arrived the 
family of the bridegroom and all the old peo- 
ple of the rancheria meet in the house of the 
bride, taking hither all the necessary articles 
for the celebration of the wedding such as 
pangasi, boiled rice, fish, delicacies, etc. When 
all is ready the babailan will officiate. - If, 
however, there be no babailan among them, an 
old man of the rancheria who possesses the 
friendship and confidence of the two fam- 
ihes will act as a substitute. The officiating 
one having previously placed in a cup or small 
hole in the ground a certain amount of cocoa- 
nut oil, will turn his eyes to the heavens in 
a supplicating manner and will pronounce the 
following words of the ceremony in Tag- 
banua: a 

“Way ini ytaonga magasaua “Darait” ipag- 
panauag canimo ay pa buegayan mo naga sira 
et magaven nga pag asaua at maruay nga pan- 
ulos et mas que uno unong caquenan nira.’ 

“Being translated: ‘Here are those who are 
married “Darait” unto thee we recommend 
them in order that thou givest to them a 
happy union and the facilities to hunt and to 
meet with those things which are necessary 
for their life, their prosperity, and their well 
being.’ 

“This being said, he will then place his 
thumb in the vessel containing the oil and will 
anoint with it the forefinger of the groom, 
touching it from the end of the finger down 
to the pulse and saying the following words in 
Tagbanua: ‘Apiat magayen nga palad,’ which 
is to say, ‘May your good fortune ascend.’ 
Afterwards, placing the palm downwards, he 
will again anoint the same fore-finger, begin- 
ning at the pulse and thence to the‘tip, say- 
ing words very similar to the above and 
which signify ‘May your bad fortune descend.’ 
The bride is similarly anointed. After this 
ceremony the pardines (best man and brides- 
maid) of the newly wedded pair prepare two 
plates of boiled rice. Each one will make a 
ball of rice the size of a hen’s egg and hand it 
to their respective proteges who receive it 
with great attention and presently exchange 
it with one another, so that the groom gives 
his portion of boiled rice to the bride who im- 
mediately gives hers in exchange.’’31 

(30) Ibid., p. 549. 

(31) Cf. the following from Loarca: “While 
the betrothed pair are drinking together an 
old man rises, and in a loud voice calls all to 
silence, as he wishes to speak. He says: ‘So- 
and-so marries so-and-so, but on the condition 


that if the man should through dissolute con- 
duct fail to support his wife, she will leave 
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This ceremony is probably typical of many 
prevailing among the primitive tribes, and its 
elaborateness indicates the importance at- 
tached to the event and to the consequent 
status. 

Dissolution.—Nevertheless 
Malay marriage appears 
dissoluble. Divorce is 
for adultery%2 Plasencia indeed tells us 
that among the primitive Tagalogs an 
adultress “was not considered dishonored 
by the punishment inflicted nor did the 
husband leave the woman.”33 But elsewhere 
he speaks of divorce, indicating that it was 
rather loose, since he alludes to cases where 
“the wife left the husband for the purpose of 
marrying another.’”34 Among the Benguet 
Igorots the wife may likewise be divorced 
for laziness, for possessing a quarrelsome dis- 
position,35 and apparently for barrenness.3¢ In- 
deed, it seems that the last is a ground in 
most cases, for it is reported37 that “divorce 
is not very common if children have been 
born.” 

Regarding the disposition of the property 
upon divorce the same authority says: 

“If the property is held in common, which is 
generally the case if there are children, it is 
divided either by the parties themselves, or 
in case of disagreement by the leading men of 
the town. The one who keeps the children gets 
the larger part of the real property. The wo- 


the primitive 
nowhere as_in- 
usually authorized 


him, and shall not be obliged to return any- 
thing of the dowry that he has given her; and 
she shall have freedom and permission to mar- 
ry another man. And therefore, should the 
woman betray her husband, he can take away 
the dowry that he gave her, leave her, and 
marry another woman. Be all of you witness- 
es for me to this contract.’ When the old 
man has ended his speech, they take a dish 
filled with clean, uncooked rice, and an old 
woman comes and joins the hands of the pair, 
and lays them upon the rice. Then, holding 
their hands thus joined, she throws the rice 
over all those who are present at the banquet. 
Then the old woman gives a loud shout and 
all answer her with a Similar shout, and the 
marriage contract or ceremony is completed.” 

(32) Tagbanuas (Ibid., p. 522); Igorots 
(Moss). Venturello further says (pp. 539, 553) 
that the husband (and among the Palawanos 
any relative) may slay the offender. 


(33) Relacion, Blair & Robertson, VII, p. 
173 et sea. 
(34) Ibid. This probably refers to divorce 


by consent which, according to Mr. Moss, is 
also in vogue among the Benguet Igorots. 


(35) According to Mr. Moss. 
(36) Accordmg to Dr. Morgan. 
(37) By Mr. Moss. He adds: “In such cases 


the mother keeps the small children and the 
others decide as to whether they will live with 
the mother or father.” 





man always gets the house. Personal prop- 
erty is divided equally.” 

Apparently there was more consideration for 
the children in such cases among the primi- 
tive Tagalogs, for according to Plasencia: 

“When the husband left his wife, he lost the 
half of the dowry, and the other half was re- 
turned to him. If he possesses children at 
the time of his divorce, the whole dowry and 
the fine went to the children, and was held 
for them by their grandparents or other re- 
sponsible relatives.’’38 

On the other hand: 

“In the case of a divorce before the birth 
of children, if the wife left the husband for 
the purpose of marrying another, all her 
dowry and an equal additional amount fell to 
the husband; but if she left him, and did not 
marry another, the dowry was returned.’’9 

But with the Benguet Igorots: 

“In case. of divorce where no children have 
been borne, there is no trouble concerning the 
property division as husband and wife keep 
their property separate until the birth of 
children. A reason for this can probably be 
found in their rules of inheritance.’’4° 

Manila, P. I. 

CHARLES S. LOBINGIER, 
—In the American Anthropologist. 


(38) Relacion. 
(39) Ibid. 
(40) Mr. Moss. 








BILLS AND NOTES—DRAFT BY AGENT. 





FIRST NAT. BANK OF ARTESIA v. HOME 
INS. CO., NEW YORK. 





Supreme Court of New Mexico, Feb. 1, 1911. 
Rehearing Denied Feb. 8, 1911. 





113 Pac. 815. 





In an action, brought to recover on a draft, 
the complaint alleged that the draft was drawn 
by an agent on his principal by authority of 
the principal, that the draft was presented, 
payment refused, and the same is still unpaid. 
Held, to be good on a demurrer for failure to 
state facts sufficient to constitute a cause of 
action, for the reason that “a draft drawn by 
an agent on his principal by authority of the 
principal is equivalent to a draft drawn by 
the principal himself, and need not be accepted 
by the drawee in order to bind it.” 


The appellee, hereinafter styled the plaintiff, 
brought suit against the appellant, hereinafter 
styled the defendant, to recover on a draft for 
$900. The second paragraph of the plaintiff’s 
complaint is as follows, to-wit: “That on the 
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5th day of July, A. D. 1910, the defendant’s 
special agent, Chas. Quitzow, for and on behalf 
of the defendant, and at the special instance 
and request of the defendant, as the act of the 


defendant, and while in the discharge of his 


duty as such special agent, according to the 
usage and custom of defendant made, executed 
and delivered a sight draft in writing, as such 
special agent and as the act of defendant, pay- 
able to the order of Amy Henry by defendant 
in the city of New York, in the sum of nine 
hundred and no/100 dollars ($900), with a re- 
ceipt attached, it being a part of the said draft 
and attached to the said draft, with a copy of 
the corporation seal printed thereon, a copy 
of which said draft is in words and figures as 
follows, to-wit: ‘$900.00. Los Angeles, Cal., 
July 5, 1910. The Home Insurance Company, 
New York. Pay to the order of Amy Henry, 
nine hundred and no/100 dollars, being in full 
for loss and damage by fire under policy No. 
536 of Artesia, New Mexico, agency as per 
receipt hereto attached. Chas. Quitzow, Spc.’ 
Indorsed on back: ‘Amy Henry.’ ‘This draft 
will not be paid if detached from receipt here- 
in referred to.’ “The Home Insurance Com- 
pany, New York. $900.00. Los Angeles, Cal., 
July 5, 1910. Received of Chas. Quitzow, Spc. 
Agent, a sight draft on the Home Insurance 
Company, New York, for the sum of nine 
hundred and no/100 dollars which when paid 
will be in full of all claims and demands for 
loss and damage by fire on the 23rd day of 
May, 1910, to the property insured by policy 
No. 536, issued at the Artesia, New Mexico, 
agency of said company, and in consideration 
of said payment the policy is hereby cancelled 
and surrendered to said company. Amount of 
claim, $900.00. Interest, $ . Draft, $900.00. 
Amy Henry.’ ‘Duplicate of this receipt has 
been indorsed on the policy and signed by all 
parties in interest. Chas. Quitzow, Agent.’” 

Then follow allegations of the transfer of 
the draft to the plaintiff for valuable con- 
sideration, to-wit, the sum of $900, that the 
same was presented to the defendant in the 
city of- New York and demand for payment 
made, payment refused, and draft produced, 
and is still due and unpaid and a prayer for 
judgment. To this complaint the defendant in- 
terposed a demurrer on the ground that the 
complaint did not state facts sufficient to con- 
stitute a cause of action. The demurrer was 
overruled, the defendant refused to plead fur- 
ther, and elected to stand on the demurrer. 
Thereafter, upon a hearing, judgment was ren- 
dered in favor of the plaintiff for the amount 
of the draft and costs. 

Dye & Dunn, for appellant. J. B. Atkeson, 
for appellee. 








MECHEM, J. (after stating the facts as 
above): This court adopts the opinion de- 
hivered by the judge of the lower court in 
overruling the demurrer, which is as follows, 
to-wit: “The demurrer to the complaint is over- 
ruled. While under the provisions of the nego- 
tiable instrument act (Laws 1907, c. 83) an 
acceptance is necessary to bind the drawee 
on a draft, where the drawer and drawee are 
the same persons, it is expressly provided by 
section 130 of that act that a draft may be 
treated as a promissory note, and thus requir- 
ing no acceptance. The same principle of law 
is stated generally in 7 Cyc. 759. The allega- 
tions of the complaint of the present case make 
the drawer the agent of the insurance com- 
pany, fully authorized to make the draft. This 
unaer very respectable authority makes it a 
case where the drawer and the drawee are the 
same. As is stated in Gray Tie Co. v. Farmers’ 
Bank (109 Ky. 694) 60 S. W. 537, ‘a draft drawn 
by an agent on his principal by authority of 
the principal is equivalent to a draft drawn 
by the principal upon himself, and need not be 
accepted by the drawee in order to bind it.’” 

One question was not presented to the court 
below, nor passed upon by him in overruling 
the demurrer, and is now assigned as error, 
and it is that the instrument sued on was with- 
out consideration. This, however, is disposed 
of by section 12, c. 62, Laws 1901, which reads 
as follows: “Every contract in writing herein- 
after made shall import a consideration in the 
same manner and as fully as sealed instru- 
ments have heretofore done.” So that for the 
purpose of the demurrer the instrument sued 
on sufficiently implied a consideration. 

For the reasons above stated, the judgment 
of the lower court is affirmed, and it is so 
ordered. 

POPE, C. J., having tried the case below, 
did not participate in the decision. 


Note—-Can a Draft Drawn by an Agent on His 
Principal Under Proper Authority be Treated as 
a Promissory Note?—The question treated in 
the principal case is of considerable moment, and 
it is somewhat remarkable that authority upon it 
is so verv scarce. It is perhaps explainable on 
the theory that while such drafts may be fre- 
quent the very fact of their being authorized 
makes it exceedingly improbable they will be dis- 
honored. 

In the Gray Tie Co. case cited by the princi- 
pal case all that is said upon the question wheth- 
er there was need of an acceptance is: “It 
is alleged and we think sufficiently proven, that 
Neel was the agent of the drawee, the Gray Tie 
& Lumber Company, engaged for it in the busi- 
ness of buying, receiving and paying for ties, and 
to draw drafts on his principal therefor. This 
being true, it was equivalent to a draft drawn 
by the drawee on itself, and consequently an ac- 
ceptance by the drawee was not necessary to bind 
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The real question is whether or not this con- 
clusion goes beyond its premise. If the agent 
was authorized to buy, his principal became li- 
able for his purchases, but, if this were the prin- 
cipal’s only liability, he would always be in a posi- 
tion to dispute with the seller in respect to the 
consideration. Now, when simply as a form of 
closing matters between seller and purchaser, a 
method of payment and the passing of an ac- 
knowledgment a draft with receipt attached is 
provided, it might be claimed that it is going be- 
yond what purchaser intended to fix upon him- 
self, viz.: to authorize his agent to make a prom- 
issory note. If the draft of the agent could be 
treated as a promissory note at the option of the 
payee—and it is precisely thus stated in Section 
130 of Negotiable Instruments Law referred to 
by the opinion in the principal case—then, of 
course, the agent by being authorized to draw a 
draft must be considered authorized to execute a 
promissory note for his principal, a conclusion 
that seems somewhat difficult to reach. But, if it 
cannot be reached, then draft must mean draft 
in the ordinary sense of the term, and the intent 
of vesting authority in the agent to draw a draft 
was that actual payment is postponed until pres- 
entation of the draft. 


In North v. Campbell, 72 Ill. 380, it was held 
that giving authority to an agent to draw a draft 
against a fund which the principal had provided 
for the purpose of meeting the draft was an ap- 
propriation of money to its amount, and it is said 
that in such a case recovery is not upon the 
draft, but for money of the claimant had and 
received which the principal had appropriated to 
his own use, and which in equity and good con- 
science his estate, he being dead, ought to repay. 


The court said: “This proceeding is not upon 
the draft, or an attempt to make the estate of 
Campbell liable upon the draft—no such thing. 
The liability of the estate to appellant grows out 
of the fact, that, at the request of, and to pro- 
miote the interest and views of the intestate, and 
to relieve him from financial embarrassment, ap- 
pellant sacrificed one thousand dollars.” 


The case shows that the action is equitable in 
character, and it was shown there were in the 
hands of drawees money specially set apart to 
meet the drafts. That case shows certainly as 
strong a case for calling a draft a promissory 
note as does the principal case, and the intima- 
tion is that it merely performed the function of 
an appropriation, just as if the fund were in the 
hand of another than the principal of the agent. 


In Allen v. Coit, 6 Hill. 318, the agent of a 
company with the assent of his principals and in 
order to discharge their debt drew a bill of ex- 
change in his own name on a part of them pay- 
able to the creditor. This after being accepted 
was endorsed and delivered to a third person, 
who brought suit against all the members of the 
company to recover the amount. It was held 
they were not jointly liable on the draft, but 
the party in whose favor it was drawn and who 
on the draft not being paid took it up himself, 
could. recover upon the common counts for 
money paid to their use. In Rogers v. Coit, id. 
322, there was a similar draft and suit was 
brought agaiyst the same parties upon the draft 
by the indorsee, and it was held there could be 
no recovery because there was a want of priv- 
ity between the defendants and the indorsee. 





Authority is very scant indeed on this sub- 
ject, but it seems to us that such as we have re- 
ferred to outside of the Kentucky case is against 
the holding in the principal case. 

instead of the Negotiable Instruments Law 
helping the principal case‘to its conclusion, it 
seems to us that intendment is the other way. 
Negotiable paper ought to be in strict form in 
order that it should be exempt from all defenses 
between original parties, when it is transferred 
vefore maturity, and when the statute makes an 
exception to a draft not being a draft, but 
something else at the option of the holder, that 
exception should be construed as exceptions usu- 
ally are. ‘. 








CORRESPONDENCE. 


REFORM IN PROCEDURE—A PROTEST. 


Editor Central Law Journal: 

I have been following with much interest the 
recent articles in your valuable journal in re- 
gard to reforms in judicial procedure, and more 
particularly your editorials in issues of March 
3 and 24, and the letter of Mr. Wheeler and 
comments upon it, in issue of February 17. 

The purpose of your campaign I heartily ap- 
prove, and the necessity for it I admit, but 
let us be sure that the remedy proposed will 
cure before we take it. 

In the main, I favor the suggestion of the 
committee of the Illinois State Bar Association, 
and so far as the practice of the Rocky Moun- 
tain States, where my lot has been cast, is 
concerned, they contain little that is new. When, 
however, it urges that appellate courts should 
consider only errors “which affirmatively ap- 
pear to have injuriously affected the substantial 
rights of the complaining party,’ I cannot agree. 

In the first place, I do not believe in such 
legislation. Appellate courts should be free to 
use reasonable judgment and discretion in all 
cases. 

In the second place, such a law would great- 
ly diminish the value of the right to appeal. 
It would cast a burden upon appellants that is 
unreasonable and unjust—a burden which few 
would care to assume, and none dare safely to 
assume. It is almost, if not quite, impossible 
for mortal man, or men, to say whether an er- 
ror in the trial of a case did or did not affect 
the result. The fact is any error is a deviation 
from a legal trial, and does affect the result; 
just how much no man, or judge can always 
tell. 

The admission of improper evidence, or the 
rejection of proper evidence, or an erroneous 
instruction, so often urged as “harmless error,” 
must, by every principle of logic, affect a re- 
sult, and until we reach that stage in telepathy 
where we can read the minds of the jurymen, 
no one can tell to what extent. 

The only safe rule, and the only logical rule, 
is that heretofore followed by the Federal 
courts—that which Congress seems about to 
change, i. e. any error which “could” have af- 
fected the result should be deemed prejudicial. 
Indeed, it is prejudicial, and appellants cannot 
always show, nor appellate courts| determine, 
just what weight it had. 

In the third place, such a law or rule would 
open wide the door for careless prejudiced and 
ignorant judges (and we have such) to com- 
mit errors almost without check. I have tried 
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cases enough to know that where there is strong 
probability of an appeal the case is more care- 
fully and legally tried than where it seems 
likely that the parties cannot, or will not, ap- 
peal. This is particularly true in criminal 
eases. Such a rule would do much to encourage 
careless and unfair trials, in small cases, and 
for poor litigants. 

I believe the main trouble with our proced- 
ure and practice, and the main trouble with our 
judges is not strictness, but looseness. D. C. 
Allen, of Liberty, Missouri, is right about the 
matter of pleadings. One of the surest ways 
to remedy many of the “law’s delays” about 
which we are hearing so much, would be to de- 
mand careful and accurate pleadings, and hold 
courts and attorneys to strict account for er- 


rors. 
We have “slip-shod” carpenters, machinists, 
doctors, teachers, lawyers and judges enough 


now, and a sure way to make more is to over- 
look, excuse and belittle their carelessness and 
ignorance. 

There is, as I view it, altogether too much of 
a tendency to make our courts mere tribunals 
of arbitration, that pay no attention to plead- 
ings; over-ride, ignore and trample upon all 
established rules and principles of both law and 
practice, in an effort to get at what they are 
pleased to call “substantial justice.” 

There is a good deal of nonsense about this 
“substantial justice” matter; and there is a 
good deal of a cloak for carelessness, prejudice 
and ignorance. What one wants when he goes 
into court is legal justice—justice meted out un- 
der and according to the law, rules and prac- 
tice of the tribunal to which he has chosen to 
submit his grievance. If we wish to abolish 
courts, very well, (and that time may come in 
the development of the human race) but so 
long as we have courts at all, or pretend to 
conform to any rules of procedure, legal justice 
cannot be always the same as abstract justice. 
If a man have a just cause; gets into court le- 
gally; remains in court legally, and proves his 
demand legally, he should be able to get both 
legal and “substantial justice’; but if he does 
not proceed legally, and prove his demand le- 
gally, he cannot, or ought not, get “substantial 
justice,” though he have a just cause. Any oth- 
er proposition puts a premium upon careless 
ness and ignorance and makes a farce of the 
trial. 

As I read the appellate court reports, it seems 
to me that one of the chief troubles is that the 
country is over-run with attorneys who do not 
know enough, or care enough, to draw a legal 
pleading, or conduct a legal trial, and the nisi 
prius courts are burdened with judges who 
think they are reaching “substantial justice” 
by allowing a violation of almost every known 
principle of law, pleading and practice.” The 
result is, not an orderly, legal trial, but a sort 
of haphazard, hit-or-miss proceeding, with legal 
errors enough to justify any inteligent appellate 
court in sending it back for a retrial. Not 
greater looseness above, but greater care and 
strictness below, is my idea. 

The great fault of this age of the world is, 
not that we are too careful, exact and technical, 
but that we are too careless, lax and superficial. 

D. W. ELLIOTT. 

Roswell, New Mexico, April 18, 1911. 

[Note:—We are glad to receive the above 
communication from our correspondent. It rep- 





resents not only his own but the views of not 
a few other lawyers. 

So far as what is known as the affirmative 
doctrine of harmless error is concerned, to 
which our correspondent refers, it is possibly 
true that it would, if it should become the rule 
of law in‘any state, result not only in very few 
reversals for technical errors but also as a re- 
flex result, tend to encourage looseness in 
pleading and practice. 

Possibly the best way to proceed is to abro- 
gate entirely many of the present strict rules 
of pleading, practice and evidence so as to af- 
ford room for less objection being made on the 
trial and then hold the pleader and the practi- 
tioner to a strict adherence to the other rules 
deemed for purposes of exact justice, to be es- 
sential. 

Suggestions 
are requested.] 
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This volume selects cases from sixteen states, 
is in the uniform size and contains quite a num- 
ber of extensive annotations on important sub- 
jects. Among these may be mentioned, “Ac- 
counts Stated;” “Admissibility of Evidence 
Wrongfully Obtained,” “The Duty of Ware- 
housemen in the Case of Property;” “Duty of 
Carriers to Furnish and Right of Passengers to 
Demand, Seats;” The Limitation of Actions on 
Obligations Payable on or After Demand;” 
Joint, Mutual and Reciprocal and Multi-wills,” 
and “The Creation and Conveyance of Ease- 
ments Appurtenant,” and “The Right of Officers 
of Corporations to Compensate for Services Ren- 
dered.” 

The annotations of this series occupy a 
niche in legal literature all their own and need 
no commendation to members of the bar. 








Publication by Bancroft, Whitney Co., San 
Francisco. 1911. 
HUMOR OF THE LAW. 


Attorney General Wickersham was talking at 
the Lawyer's Club in New York about some of 
the absurd defenses that are set up in cases 
wherein rich young men are involved. 

“Such defenses seem to indicate,” he said, 
“that some lawyers deem the public as igno- 
rant of common law and common sense as Cal- 
houn White was. 

“Calhoun White was a southern lawyer, and 
once, in a case in a South Carolina court, he 
made frequent references to ‘de ex-facto-post- 
hole’ law. 

“The judge, with a quiet smile, at last set 
him right. 

“*You mean, 
post-facto law.’ 

“But Calhoun White drew himself up with 
dienity. : 

“‘Ah begs pawdon ob co'’t,’ he said, in a 
pitying voice, ‘but yo’ honor sartinly am lame 
on dat ar term. Why, gents, hit am dat law 
wot perhibits a man from diggin’ de hole arter 
de post am set.’ ’’—Exchange. 


Mr. White,’ he said, ‘the ex- 
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1. Adeption—Nature of Proceeding.—Adop- 
tion, being a proceeding unknown to the com- 
mon law, depends upon the statutes of the va- 
rious states.—Long v. Dufur, Or., 113 Pac. 59. 

2. Adverse Possession—Strength of Title.— 
Under the statute which makes title by ad- 
verse possession “full title precluding all 


claims” the holder has as full ownership as 
can be held under any other character of title. 


—Clark v. Asbury, Tex., 134 S. W. 286. 

3. Animals—Viciousness.—Where a dog is 
kept as a watchdog, the very purpose for 
which it is kept is evidence of its vicious 
character.—Holt v. Myers, Ind., 93 N. E. 1002. 

4. Assignments for Benefit of Creditors— 
Acts Constituting.—A transfer is within Ky. 
St., sec. 1910 (Russell’s St., sec. 2104), when 
the transferror should know under the statute, 
as a reasonable man under the circumstances, 
that he was insolvent when the transfer was 
made, and that its effect would be to prefer 
one creditor to another.—Union Trust & Sav- 
ings Co. of Maysvile v. Taylor, Ky., 134 S. W. 
196. 

5. Attachment—Punitive Damages.—Punitive 
damages are recoverable for causing seizure 
of one’s goods, knowing them to be his, under 
attachment against a third person.—Central 
Coffee & Spice Co. v. Welborn, Mo., 134 S. W. 
2. 

6. Attorney and Client—Attorney’s Lien.— 
Where attorneys under a contract for a con- 
tingent fee filed a suit against one of the de- 
fendants for injuries to their client, the filing 
of the suit dispensed with the necessity of giv- 
ing such defendant notice of their lien.—Laugh- 
lin v. Excelsior Powder Mfg. Co., Mo., 134 S. 
W. 116. 

7. Bailment—Negligence.—Unexplained fail- 
ure to deliver property by a bailee upon de- 
mand held to make a prima facie case of negli- 
gence against such bailee.—Openhym v. Maine 
S. S. Co.. 197 N. Y. Sup. 463. 

8. Bankruptcy—Fraudulent Conveyance.—In 
an action under section 60 of the bankruptcy 





act, held not necessary to allege facts suffi- 
cient to constitute a cause of action to set 
aside a fraudulent conveyance of real estate.— 
Marion State Bank v. Gossett, Ind. 93 N. E 
996. 

9. Banks and Banking—Certificate of Stock. 
—The delivery of a bank stock certificate, with 
an assignment in blank with a power of at- 
torney indorsed, passes the entire title, both 
legal and equitable.—Union Bank of Brooklyn 
v. United States Exch. Bank, 129 N. Y. Sup. 661. 

10. Drafts.—Omission of words “upon sat- 
isfactory identification,” from direction of de- 
fendant to Tokio bank for payment of money, 
held not to render defendant liable for pay- 
ment by the bank to a wrong person.—Myers 
v. Brown, 127 N. Y. Sup. 374. 

11. Notice to Officers.—Where a corpora- 
tion’s president was also the cashier of a bank, 
and as such president permitted the corpora- 
tion to become indebted to the bank in excess 
of its debt limit, his knowledge of such limit 
would not be imputed to the bank.—Randolph 
v. Ballard County Bank, Ky., 134 S. W. 165. 

12. Ultra Vires Acts.—That the purchase 
by plaintiff national bank -of the special tax 
bills sued on was ultra vires is not a defense, 
but can be raised only by direct proceedings 
by the government.—First Nat. Bank of Inde- 
pendence v. Shewalter, Mo., 134 S. W. 42. 

13. Benefit Socteties—Reinsurance.—A con- 
tract by a fraternal insurance order whereby 
it assumes the obligation of a benefit certifi- 
cate issued by another order held to bind the 
order to pay only the amount called for in the 
original certificate.—Hatcher v. National An- 
nuity Ass’n, Mo., 134 S. W. 1. 











14. Bills and Notes—Bona Fide Holder.—- 


Plaintiff suing on a note must show that he 
was a holder in due course by a preponderance 
of all the ev dence.—Leavitt v. Thurston, Utah, 
113 Pac. 77. 

15. Fraud.—Where there was fraud at the 
inception of a note, a subsequent holder has 
the burden of proving that he was a bona-fide 
holder for value before maturity.—Eisenberg v. 
Lefkowitz, 129 N. Y. Sup. 595. 

16. Brokers—<Accountability to Principal.— 
Where orders by a customer of a stock broker 
are not executed by the latter, he is accountable 
for the money or securities in his hands, and 
he cannot escape liability by proving that, if 
the orders had been executed, the securities 
or money would have been lost.—Des Jardins 
v. Hotchkin, 127 N. Y. Sup. 504. 

17.——Commissions.—Where the owner au- 
thorizes more than one agent to sell, the com- 
mission belongs to the agent who procures a 
purchaser, though another agent closes the 
deal.—Crain v. Miles, Mo., 134 S. W. 52. 

18. Burglary—Ownership of House.—Proof of 
any kind of rightful possession of the house 
burglarized is sufficient to sustain allegation 
of ownership.—Spencer v. State, Ok., 113 Pac. 
224. 

19. Carriers—Baggage.—Failure to disclose 
extraordinary value of contents of trunk held 
to prevent recovery of its value in action for 
breach of contract of  carriage.—Nathan  v. 
Woolverton, 127 N. Y. Sup. 442. 

20. Injury to Alighting Passenger.—A con- 
ductor and motorman should not only hold the 
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car stationary a reasonable length of time 
while a passenger is alighting, but should ex- 
ercise a high degree of care to see that she 
has alighted in safety before putting the car 
in motion.—Jerome v. United Rys. Co. of St. 
Louis, Mo., 134 S. W. 107. 

21. Limited Liability.—A state statute re- 
stricting the right of a common carrier to limit 
its liability has no application to a shipment 
from a point within the state to a foreign 
country.—Houston E. & W. T. Ry. Co. v. In- 
man, Akers & Inman, Tex., 134 S. W. 275. 

22. Negligence.—A carrier of passengersis 
as a general rule liable only for the negligent 
acts of itself and servants.—Winona & W. Ry. 
Co. v. Rousseau, Ind., 93 N. E. 1028. 

23. Notice as to Character of Shipment.— 
Where a carrier is misled as to the value of 
goods, and is not notified of their character by 
the shipper, held, that it is not liable for their 
exceptional value if lost.—Galveston, H. & S. A. 
Ry. Co. v. Quilhot, Tex., 134 S. W. 261. 

24. Charities—Charitable Corporation.—While 
“charity” has a broad meaning, a _ charitable 
corporation is one whose principal aim is to 
benefit needy ones other than by improving 
their morals.—In re McCormick’s Estate, 127 
N. Y. Sup. 493. 

25. Clerks of Courts—Direction by Court.— 
A judge of a court may compel a clerk to 
perform a legal duty and may enforce the or- 
der by contempt proceedings.—Utah Ass’n of 
Credit Men v. Bowman, Utah, 113 Pac. 63. 

26. Constitutional Law—Distribution of Gov- 
ernmental Powers.—Each of the three depart- 
ments of government is supreme in the powers 
conferred upon it by the Constitution, and no 
department has the right to interfere with the 
powers delegated to another.—State v. Dicker- 
son, Nev., 113 Pac. 105. 

27. Contempt—Affidavit.—Proceedings forthe 
punishment of those accused of the violation 
of a decree are quasi criminal, and the statu- 
tory provision relating thereto must be strictly 
complied with.—Trullinger v. Howe, Or., 113 
Pac. 4. 

28. Contracts—Acceptance.—A contract is 
completed by depositing in the mail an un- 
qualified acceptance of an offer made by mail. 














—Swing v. Marion Pulp Co., Ind., 93 N. E. 
1004. 
29. Architect’s Certificate.—Requirement 


of architect’s certificate held to apply to con- 
struction during life of the contract, and not 
to a case where the building was destroyed by 
earthquake in ‘the course of construction.— 
Hettinger v. Thiele, Cal., 113 Pac. 121. 

30. Breach.—If defendant refused to ac- 
cept and permit the erection of a sign, for the 
construction and erection of which he con- 
tracted with plaintiff, plaintiff may sue upon 
the contract and is not relegated to an action 
for damages.—Wallace v. Armstrong, Or., 113 
Pac. 50. 

31. Building Contracts.—It is the duty of 
an architect to obtain from the owner all facts 
necessary to enable him to prepare proper 
plans and specifications for the proposed build- 
ing.—Nave v. McGrane, Idaho, 113 Pac. 82, 

32.——Consideration.—A forbearance to re- 
deem the property sold under a mortgage fore- 
closure decree is a sufficient consideration to 











support a promise to extend the time within 
which to redeem.—Bickel v. Wessinger, Or., 113 
Pac. 34. 


33.——Consideration.— Want of consideration 
is always a defense to the enforcement of a 
contract.—First Nat. Bank v. Asel, Mo., 134 S. 
W. 110. 


34.——Interpretation.—A contract is not 
binding unless the parties so intend.—Koenigs- 
berg v. Blau, 129 N. Y. Sup. 602. 


35. Rescission.—A. rescission of a con- 
tract involves restoring the status quo of the 
parties.—Ungerer & Co. v. Louis Maull Cheese 
& Fish Co., Mo., 134 S. W. 56. 


36. Rescission.—The fact that plaintiff 
did not take advantage of defendant’s breach 
of a contract held not to waive plaintiff’s 
right to rescind for a subsequent breach.— 
New Publication Co. v. Stern, 127 N. Y. 393. 

37. Corporations—Debt Limit.—At common 
law the creation of indebtedness in excess of 
the charter limit would not render the direc- 








r tors of a corporation personally liable to cred- 


itors.—Randolph v. Ballard County, Ky., 134 


S. W. 165. 

38. Directors in Common With Other Cor- 
poration.—That corporations dealing with each 
other have directors in common warrants no 
presumption of unfair action.—Reclamation 
Dist. No. 70 v. Birks, Cal., 113 Pac. 170. 

39.——_Estoppel.—Officers of corporation 
knowing source of money derived from opera- 
tion of boat held estopped to repudiate author- 
ity by which the boat was controlled and oper- 





ated in behalf of the corporation.—Indlana 
Union Traction Co. v. Scribner, Ind. 93 N. 
E. 1014. 


40.——Examination of Books.—A _ stockhold- 
er at a proper time and place held entitled to 
inspect the books of the corporation.—People 
v. Consolidated Fire Alarm Co., 127 N. Y. Sup. 
348. 

41.——Right to Urge Ultra Vires.—A corpora- 
tion which enjoyed the benefits of a contract 
held not entitled to repudiate it as ultra vires. 
Osmer v. Le May-Wegmann Brokerage Co., 
Mo., 134 S. W. 65. 

42.——Stock Pool.--A pool formed by ma- 
jority stockholders to sell a portion of their 
stock to obtain money to extricate the cor- 
poration from financial difficulties was valid.— 
Tatem v. Eglanol Mining Co., Mont., 113 Pac. 
295. 

43. Customs and Usages—Evidence.—Where 
a parol contract of sale is definite and clear, ev- 
idence of a custom of trade is inadmissible to 
vary or control the contract.—Hitz v. Warner 
Ind., 98 N. EB. 1005. 

44. Death—Life Expectancy.—In an action 
by a widow for the negligent death of her 
husband, his expectancy may be proved to show 
the pecuniary loss sustained.—Chambers  v. 
Kupper-Benson Hotel Co., Mo., 134 S. W, 45. 

45. Deeds—Fee-Simple Estates.—The term 
“heirs” is not necessary to convey an estate 
in fee simple.—Ruhnke v. Aubert, Or., 113 Pac. 
38. 

46. Divorce—Insanity.—That a wife became 
insane subsequent to her committing adultery 
held not to preclude the husband from obtain- 
ing a divorce.—Thomason v. Thomason, Ky. 
134 S. W. 161. 
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47. Election of Remedies—<Acts Constituting. 
—Persons advanc‘ng money to telephone com- 


pany to construct the line held not to have 
waived other remedies by suing for damages 
for failure of the company to keep lines in 


repair.—Eastern Kentucky Telephone & Tele- 


graph Co. v. Hardwick. Ky., 134 S. W. 140. 


48. Evidence—Expert Testimony.—Where a 
matter is a proper subject for expert testimony, 
all the material facts with respect thereto 
must be shown to render the opinion of an ex- 
pert admissible.—Levy v. J. L. Mott Iron Works, 
129 N. Y. Sup. 506. 


49.———Presumption from Accident.—Where an 
accident occurs through circumstances peculiar- 
ly within the knowledge of a defendant rail- 
road, its failure to introduce evidence will war- 
rant an inference of negligence.—Chicago & E. 
I. R. Co. v. Vester. Ind., 93 N. E. 1039. 








50. oxecutors and Administrators—Proof of 
Claim.—The fact that the proof does not estab- 
lish a claim filed against an estate upon the 
precise theory stated in the claim will not pre- 
vent a recovery thereon.—Taber vy. Zehner, Ind., 
93 N. E. 1035. 

51. Extradition—Persons Subject to.—To jus- 
tify extradition of a fugitive from justice, the 
prisoner must have been physically present in 
the demanding state at the time of the com- 
mission of the alleged offense.—People v. Baker, 
127 N. Y. Sup. 382. 


52. False Pretenses—Confidence Game.— To 





constitute the offense of obtaining money by 
confidence game within Mills’ Ann. St., sec. 
1332, the money or property must have been 


obtained, or the attempt 
or bogus means, token, symbol, or 
distinguished from mere words, 
or fraudulent.—Wheeler § v. 
Pac. 312. 

53. Fire Insuranece—Construction of Policy.— 
Fire insurance policies, as other contracts, 
should be reasonably interpreted according to 
the ap~arent object and intention of the par- 
ties.—Hocking vy. British America Assur. Co. 
of Toronto, Canada, Wash., 113 Pac. 259. 


made, by some false 
device, as 
however false 


People, Colo., 113 


54..—-Vacancy of Property.—A policy upon 
several buildings which provided for lapse if 
any one of them remained vacant for more than 
ten days, is avoided where only one is vacant. 
—Mee Fire Ins. Co. v. Coghlan, Tex., 134 S. 
W. 266. 

55. Fixtures—Chattels.—As between buyer 
and seller, a chattel retains its personal char- 
acter, though affixed to the realty so that it 
can be removed without injury to the building. 
—Blanchard vy. Eureka Planing Mill Co., Or., 
113 Pac. 55. 

56. Trade Fixtures.—A dummy elevator and 
sludge table which could be removed from a 
mining plant without injury to the real estate 





‘were trade fixtwres.—Weeks-Betts Hardware 
Co. v. Roosevelt Lead & Zine Co., Mo., 134 8. 
W. 35. 


57. Frauds, Statute Of—Avoidance by Posses- 
sion.—Possession of land by the purchaser. tak- 
ing an oral contract to convey out of the stat- 
ute of frauds, must be with the vendor’s con- 
sent or kne@wledge.—Blakely vy. Sumner, Wash., 
113 Pac. 257. 

58. Contract in Part Within the Statute.— 
A parol agreement by a grantee of lands to 
convey part to another or to account to him for 








its value held an inseparable contract of which 
one part is ‘within and one part without the 
statute of frauds, so that the entire agreement 
was invalid.—Wolfskill v. Wells, Mo., 134 S. W. 
61. 

59. Part Performance.—Payment of the 
price under an oral contract to convey does not 
constitute part performance.—Davis v. Judson, 
Cal., 113 Pac. 147. 

60, Garnishment—Waiver of Exemption.— 
One to whom a fund exempt from garnishment 
is due can waive the exemption; but, unless 
he does so his debtor cannot.—Buchanan v. A. 
B. Spencer Lumber Co., Tex., 134 S. W. 292. 

61. Homicide—Degrees.—A conviction of a 
lesser degree than murder in the first degree 
is not justified where the killing was of a 
human being by one engaged in the commission 
of a felony.—People v. Monat, N. Y., 93 N. E. 
982. 

62. Husband and Wife—Necessaries Furnish- 
ed Wife.—A husband is liable for necessaries 
furnished to his wife oniy when she acted as 
his agent, or where he fails to support her.— 
Wilson v. Thomass, 127 N. Y. Sup. 474. 

63. Infants—Capacity to Commit Crime.— 
That an accused, who was between the ages of 
9 and 13 years when the offense was commit- 
ted, had sufficient discretion to understand the 
nature and illegality of his act, may be shown 
by circumstances.—Ragsdale v. State, Tex., 134 
S. W. 234. 

64. Injunction—Subjects of 
Where wrongful acts may ripen into a right, 
equity will in proper cases give relief by in- 
junction.—Bonetti v. Ruiz, Cal., 113 Pac. 118. 

65.——Use of Property.—An Injunction against 
the legitimate use of one’s property will not 
be granted at the suit of another unless it 
clearly appears that its use in the given way 








Protection.— 


will necessarily cause an irreparable injury to 
the party complaining.—Galbreath v. Hopkins, 
Cal., 113 Pac. 174. 


66. Insane Persons—Conveyance.—The deed 
of a person of unsound mind is not void but 


voidable.—Campbell v. Kerrick, Ky., 134 S. W. 


186. 


67. Interstate Commerce—Shipment of Liquor. 
—Liquors shipped from witnout the state re- 
ceived by the consignee from the railroad with- 
in the state at his place of business held no 
longer an interstate shipment.—Billingsley v. 
State, Ok., 113 Pes. 241. 


68. Intoxicating Liquors—Revocation of Li- 
cense.—A license to sell liquor is not a con- 
tract and is revocable.—State ex rel. Smith v. 
Dykeman, Mo., 134 S. W. 120. 


69. Judgment—Collateral Attack.—A judg- 
ment of a court having jurisdiction is immune 
from collateral attack, however erroneous as 
a matter of .law.—Title Guarantee & Abstract 
Co. v. Nasburg, Or., 113 Pac. 2. 


70.— —Disqualification of Judge.—At common 
law the fact that a judge had a personal in- 
terest in the result did not make the judgment 
void; it being otherwise as to tribunals for 
whose determinations no review was provided. 
United Real Estate & Trust Co. v. Barnes, Cal., 
113 Pac. 167. 


71. Estoppel.—The estoppel of a judgment 
against two defendants for negligent injury 
held reciprocal.—Fulton County Gas & Electric 
Co. v. Hudson River Telephone Co., N. Y., 93 N. 
E. 1052. 

72. Landlord and Tenant—Pviction.—Where 


a tenant was privileged to pay rent at any 
time on the first day of the month, and there 
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was an eviction on that day, the eviction occur- 
red before the time of payment had elapsed.— 
Realty Associates v. Puruy, 129 N. Y. Sup. 584. 


73. Forcible Detainer.—In forcible detain- 
er proceedings, court held not entitled to con- 
sider question of mistake in deed affecting 
tract in question.—Willis v. Whayne, Ky., 134 
S. W. 150. 


74. Libel and Slander—Question for Jury.— 
Though the jury is the judge both of the law 
and fact in libel cases, the question whether 
the matter charged as libel is capable of that 
interpretation is for the eourt.—Morris v. Sail- 
er, Mo., 134 S. W. 98. 


75. Life Imsuranece—Assignment,—A husband 
who assizned a policy on his life, made pay- 
able to his executors, administrators, or as- 
signs, held estopped from securing possession 
of the policy in the hands of the assignee, 
without payment of the debt incurred on the 
faith of the policy as a _ security.—Nashville 
Trust Co. v. First Nat. Bank, Tenn., 134 S. W. 
311. 


76. Limitation of  Actions—Common Law 
Rule.-—The common law recognizes no period 
of limitation within which to sue on a cause 
of action, and unless a statute prescribes a 
period of limitation none exists.—Isenberg v. 
Rainier, 127 N. Y. Sup. 411. 


77. Trust.—Limitations do not run against 
a claim based upon a trust.—Taber v. Zehner, 
Ind. 93 N. E. 1035. 


78. Validity of Statute.—A statute of lim- 
itation to be valid must give a reasonable time 
after its enactment to enforce existing rights. 
—Bryan v. McGurk, N. Y., 93 N. E. 989. 


79. Malicious Prosecution—Admissibility of 
Evidence.—It was error to permit plaintiffs to 
show the reasons given by the justice for dis- 
tharging them.—Aldrich v. Island Empire Tel- 
ephone & Telegraph Co., Wash., 113 Pac. 264. 


80. Probable Cause.—Probable cause for 
bringing a prosecution is alone a complete de- 
fense to an action for malicious prosecution. 
—Schmidt v. Medical Society of New York 
County, 127 N. Y. Sup. 365. 


81. Mandamus—<Action Against’ Officer.—An 
officer may be coerced to perform an act by 
mandamus, though it is quasi judicial or dis- 
cretionary, if the discretion is qualified and 
the refusal is capricious, arbitrary, or wrong- 
ful.—Utah Ass'n of Credit Men v. Bowman, 
Utah, 113 Pac. 63. 


82. Master “and Servant—Benefit Reference. 
—That a shot-firer in a coal mine was paid in 
part by money deducted from the earnings of 
the other miners held not to affect the rela- 
tion of master and servant existing between 
him and the operator of the mine.—Princeton 
pee Mining Co. v. Downer, Ind., 93 N. E. 
1009. 


83. Breach of Contract.—An employee 
does not break an employment contract by 
quitting, where no definite term has’. been 
agreed upon.—Murphy v. Lindstedt, 129 N. Y. 
Sup. 609. 


84. Duty of Railway Engineer.—An_ en- 
gineer on seeing a trackman is not going to 
get out of the way in time to- avoid danger 
was required to use the appliances at his 
command to chec 
v. Southern Pacific Co., Or.. 113 Pac. 41. 


85. Fellow Servants.—Where one work- 
man engaged in loading a ship must depend 
on signals passed by another workman to 
the one controlling the movement of cables 
and slings, the one conveying the signals to 





























the winch driver performs the duty of the 
master, and the rule’of fellow servants does 
not obsen v. Rothschild, Wash., 113 
Pac. 261. 

86. -Injurv to Servant.—A master is. not 





liable for negligent injuries to a servant, un- 
less the servant at the time was engaged in 
the performance of a duty within the scone of 
his emplovment.—Chamlee v. Planters’ Hotel 
Qo., Mo., 1384 S. W. 123. 

87. Promise to Repair.—If an employer’s 
promise to repair is an inducement to continue 
work, employee can do so without assuming the 








risk, unless the danger is imminent.—Beseloff 
v. Strandberg, Wash., 113 Pac. 250. 


88. Safe Place to Work.—Where the place 
of Work changed as the operations progressed, 
the master was under no duty to furnish a 
safe place.—McGowan v. New York Contracting 
Co., Pennsylvania Terminal, 129 N. Y. Sup. 532. 


89. Vice Principal.—A foreman of a gang 
of men working on the street held to be a vice 
principal.—Josupeet v. City of Niagara Falls, 
129 N. Y. Sup. 527. 


90. Money Received—Right of Action. — To 
sustain an action for money had and received, 
it need not be proved that money belonging to 
plaintiff was actually and physically received 
by defendant.—La Forge v. Cornell, 127 bs 
Sup. 453. 


91. Mortgages—Deeds Absolute.—In case of 
doubt between a contract for the resale of 
property and a mortgage, the latter will be up- 
held.—Bickel v. Wessinger, Or., 113 Pac. 34. 


92. Municipal Corporations—<Abutting Street 
Owners.—An abutting owner on a street held 
entitled to have his ingress and egress not ma- 
terially obstructed.—Zimmerman v. Metropoli- 
tan St. Ry. Co., Mo., 134 S. W. 40. 


93. Public Improvements.—The power of 
a city to make public improvements cannot be 
delegated when it involves the exercise of dis- 
cretion and judgment, unless permission todo 
so is expressly granted.—Baker City Mut. Irr. 
Co. v. Baker City, Or., 113 Pac. 9. 


94. Streets.—That a city received taxes 
levied on land did not estop it to claim the 
land as part of a street by prescriptive right, 
where the city had nothing to do with assess- 
ing the land.—Lockey v. City of Bozeman, 
Mont., 113 Pac. 286. 


95. Navigable Waters—Highways.—aAll navi- 
gable streams are highways to the extent and 
for the purpose of their navigability, and the 
state may enter upon and improve the beds 
of such streams.—Mashburn v. St. Joe Improve- 
ment Co., Idaho, 113 Pac. 92. 


96. Negligence—Discovered Peril.—It is suf- 
ficient to sustain a recovery under the doctrine 
of discovered peril that, when the peril was dis- 
covered, the injury could be avoided by the 
use of the agencies at hand.—Gehring v. Gal- 
veston Electric Co., Tex., 134 S. W. 288. 


97. Notice—Statutory Provisions.—Generally, 
where a statute requires notice to be served in 
a legal proceeding, written notice is intended. 
—Clemmons vy. State, Ok., 113 Pac. 238. 


98. Nuisances—Liability for.—One acquiring 
land on ‘which a nuisance exists held not liable 
for injuries resulting therefrom.—Beauchamp 
v. Excelsior Brick Co. of Haverstraw, 129 N. Y. 
Sup. 686. - 


99. Partition—Sale or Actual Possession.—The 
court in partition may not compel an adult to 
sell his land, or compel one to purchase against 
his will, except where property cannot be di- 
vided without materially impairing its value.— 
Middleton vy. Fields, Ky., 134 S. W. 180. 


100. Partnership—Joint Adventures.—Where 
joint adventurers to construct and share the 
profits of certain houses breached a contract for 
the construction of foundations before organiz- 
ing a corporation as contemplated, they were 
liable as partners.—Tuccillo v. Pittelli, 127 N. 
Y. Sup. 314. 


101. Sharing Profits as Compensation.— 
Where a partnership buys lumber, and then 
eontracts with a corporation or its representa- 
tive to sell the stock for it for a compensation 
or commission of one-third of the net profits, 
the parties are not partners.—Ramsey & Mont- 
gomery v. Empire Timber & Lumber Co., Tex., 
134 S. W. 294. 

102. Perjury—Indictment.—An indictment for 
perjury is sufficient if it appears that the oath 
was administered before the court which had 
jurisdiction of the issues involved.—Schlum- 
bohm v. State, Ok., 113 Pac. 235. 

103. Pleading—vVariance.—A party cannot sue 
on one cause of action and recover on another.— 
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104. Principal and Agent—Fiduciary Relation. 
—The relation of principal and agent held a 
fiduciary one so that where the agent speculates 
in the matter of the agency for his own profit, 
the principal can recover the profits from the 
agent.—La Forge v. Cornell, 127 N. Y. Sup. 453. 


105. Principal and Surety—cContract of Surety- 
ship.—A contract of suretyship must be given a 
reasonable interpretation according to the in- 
tention of the parties——Board of Education of 
City of St. Louis v. United States Fidelity & 
Guaranty Co., Mo., 134 S. W. 18. 


106. Raitlroads—Injury to Trespassers on 
Track.—Where an engineer has discovered a 
person on the track in a position of peril, he is 
required to use reasonable care to avoid injury. 
—Feldman v. New York Cent. & H. R. R. Co., 
127 N. Y. Sup, 390. 


107.——Right of Way.—A railroad which un- 
lawfully occupies the land of another for a 
right of way may not hold it because that 
would enable it:to more conveniently carry on 
its business.—Chicago, R. I. & P. Ry. Co. v. 
Hayes, Colo., 113 Pac. 315. 


108. Speed Laws.—Municipal ordinances 
regulating speed of trains held not to apply to 
the speed of a wild or separated section of a 
train, save to the extent its speed is that of 
the main train.—Chicago & E. I. R. Co. v. Ves- 
ter, Ind., 93 N. E. 1039. 


109. Release—Joint Tort Feasors.—A valid re- 
lease of one of several joint tort-feasors re- 
leases all.—Laughlin v. Excelsior Powder Mfg. 
Co., Mo., 134 S. W. 116. 


110. Sales—Acceptance.—A postal card sent 
by seller to buyer, acknowledging receipt of 
an order from the buyer to the seller’s drum- 
mer, promising prompt and careful attention, 
held not an acceptance of the order.—Court- 
sey .Geee Co. v. E. W. Curd & Son, Ky., 134 S. 








111. Express Warranty.—A purchaser may 
rely upon an express warranty though he has 
an opportunity to inspect the goods.—Hitz v. 
Warner, Ind., 93 N. E. 1005. 


112. Failure to Deliver.—Special damages 
for the failure to deliver goods held within the 
contemplation of the parties only where the 
goods cannot be obtained from other sources 
and the purpose for which the goods were in- 
tended was known to both parties.—Collins v. 
A. Luban Co., 127 N. Y. Sup. 461. 


113. Rescission.—A buyer of goods for de- 
livery in installments, who received a part of 
_the installments, may revoke the order as to 
future installments because the goods deliv- 
ered failed to comply with the contract.—Unger- 
er & Co. v.. Louis Maull Cheese & Fish Co., 
Mo., 134 S. W.- 56. 


114. Rescission.—A buyer under an exe- 
cuted sale with warranty cannot rescind the 
sale unless the article was worthless.—Isaacs 
v. Wanamaker, 127 N. Y. Sup. 346. ; 


115. Warranty.—-For an express warranty 
in a contract sale to exclude an implied war- 
ranty, it must contain all the obligations as- 
sumed by the warrantor.—Boulware v. Victor 
Automobile Mfg. Co., Mo., 134 8. W. 7. 


116. Specific Performance—Defenses.—Specific 
performance of a contract to place complain- 
ant’s advertising in street cars would not be 
granted where it would compel defendant W. 
to break another contract which he desired to 
fulfill.—Stitt v. Ward, 127 N. Y. Sup. 351. 


117. Discretion of Court.—Specific perform- 
ance of a contract which would burden land 
in the hands of an innocent purchaser refused 
because there was an adequate remedy at law. 
—Dazy v. Elvin, Mo., 134 S. W. 85 


118. Street_Railroads—Care Required.—A mo- 
torman appfoaching a car on the adjacent 
track from which passengers are alighting 
must keep a sharp look-out, and must give 
timely notice of his approach.—Creamer v. 
Louisville Ry. Co., Ky., 134 S. W. 193. 





























119. Excessive Speed.—It is negligence to 
run a street car over a busy street at the 
speed of an express train.—Gordon v. Metro- 
politan St. Ry. Co., Mo., 134 S. W. 26. 


120. Refusal to Pay Fare.—Persons leav- 
ing car voluntarily on refusal of carrier to 
carry them to destination held to cease to be 
passengers, and only to become such on an- 
other car by payment of another fare.—Le- 
claire v. Tacoma Ry. & Power Co., Wash., 113 
Pac. 268. 


121. Tenancy in Common—dAdverse Posses- 
sion.—Limitations do not run in favor of one 
joint owner in exclusive possession, unless his 
possession was adverse to the other joint own- 
ers who had notice of his claim of ownership 
of the whole.—Middleton v. Fields, Ky., 134 
Ss. W. 180. 


122. Mortgage Foreciosure.—Both tenants 
in common held vested equally with right to 
redeem from mortgage foreclosure; redemp- 
tion by one inuring to the benefit of the other 
subject to reimbursement by the latter.—Mc- 
Sorley v. Lindsay, Wash., 113 Pac. 267. 


123. Torts—Acceleration of Forces of Na- 
ture.—There is no liability for damages caused 
by the force of nature, but he who wrongfully 
augments and accelerates those forces is liable 
for the damages caused by his wrongful act. 
—Mashburn vy. St. Joe Improvement Co., Idaho. 
113 Pac. 92. 


124. Trusts—Constructive Trusts.—In an ac- 
tion for conversion, where plaintiff claimed de- 
fendant had bought property to be held in trust 
for him, it is immaterial who had the possession 
of the property, constructive trusts not being 
within the statue.— McSorley v. Bullock, Wash., 
113 Pac. 279. 


125. Express Trusts.—Where a grantor by 
absolute deed for a valuable consideration and 
as to which no fraud or want of consent was 
shown declares a trust in the land conveyed 
for the benefit of a son, the trust declared is 
an express, and not a resulting. trust.—Wolf- 
skill v. Wells, Mo., 134 S. W. 51. 


126. Usury—Application for Reduction of 
Principal.—Where usury is set up as a defense, 
the court, if asked, may apply the sums paid 
as a credit on the principal, but is not warrant- 
ed in so doing, where only an abatement of fur- 
ther interest is sought.—Taylor v. Shelton, Tex., 
134 S. W. 302. 


127. Wendor and Purchaser—PDeficit in Acre- 
age.—One suing for a deficit in the acreage of 
land sold him held entitled to show the agree- 
ment for the sale and the vendors’ representa- 
tions made when and before the contract and 
sr made.—Engel v. Powell, Mo., 134 S. 


128. Installments.—Where a purchaser's 
first installment under a contract for the pur- 
chase and sale of land is due in a certain month. 
but no date therein is specified, the purchaser 
has the whole month within which to make the 
— v. Borough Park Co., 129 N. Y. 

up. . 


129. Lien Notes.—A purchaser, who assum- 
ed vendor’s lien notes executed by his grantor, 
was bound to make payment thereof to the 
holder at maturity.—Lott v. Cousins, Tex., 134 
Ss W. 270. 


130. Waters and Water Courses—Johnson 
Grass.—That plaintiff permitted Johnson grass 
to grow on his land held not to defeat recovery 
from defendant railroad company for negligence 
in constructing its road, whereby Johnson grass 
seed was washed on plaintiff’s land.—Missourl, 
x & ne” Co. of Texas v. Tolbert, Tex., 134 


131. Wills—General. Residuary Clause.—A gen- 
eral residuary clause passes after-acquired prop- 
erty, real or personal.—Durham’s Adm’r vy. Clay, 
Ky., 1384 S. W. 153. 


132. Undue Influence.—Undue Influence 
must be directly connected with the execution 
of the will and operate at that time in order 
to avoid it.—Ditton v. Hart, Ind., 93 N. B. 961. 
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